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Mr. Virag Tulzapurkar with Mr. v. Dhond and Mr. P. 

B. Palkhiwalla i/b Little & Co. for BOI Finance & 

State Bank of Saurashtra. 

Mr. K. V. M. Pai, Commissioner of Income Tax, II 

Circle present. 

CORAM: HON'BLE MR. JUSTICE 

S. N. VARIAVA, 

JUDGE, SPECIAL COURT. 

20th February 1995. 

'...(\. "'\.') ORAL ORDER: ---·~-----·-··~---: 0 
1. This Court has been functioning since 

June 1992. Now so far as two Notified Parties are 

concerned, viz., the Harshad Mehta Group 'and 

Fairgrowth Financial Services Ltd., the time is 

approaching for distribution of their assets under 

Section 11 of the Special Court (Trial of Offences 

Relating to Transactions in Securities) Act, 1992 

C, 
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(hereinafter for brevity's sake referred to a.s "the 

Special Court Act") . For this purpose, the Court 

has already appointed Auditors who are looking into 

and preparing accounts including list of assets and 

liabilities 

Fairgrowth 

of these parties. In case of 

Financial Services Ltd., 

directions of Court, the Custodian has also 

a Public Notice calling upon the parties to 

under 

issued 

lodge 

their claims, if any. The Custodian has also 

received claims from some parties. 

2 • In the meantime, the Income Tax 

Department has filed befot'e LhiH Court d ldr<.Jr• 

number of Applications, for payment in priority, of 

tax, interest and penalty. Ther~ are approximdtely 

24 such Ap:;.ilications. Out of these approximately 17 

Applications are agajnst the Harshad Mehta c;roup. 

By these 17 Applications, a sum of -ipproximately 

Rs. 1,380 crores has been claimed. I am also 

informed that the Income Tax Department is also in 

the process of re-opening assessment of various 

Notified parties. Undoubtedly this will take some 

time. Further by reason of the fact that many 

Notified Parties have not paid Advance Tax or filed 

Income Tax Returns, penalties and interest are also 

sought to be levied by the Income Tax Department 

under the various provisions of the Income Tax Act. 

3 • As is well known large amounts are due 
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to Banks and Financial Institutions. Many of these 

Banks and Financial Institutions are making claims 

under various documents in their favour. Some of 

these claims are by way of mortgages, 

hypothecations, pledges, assignments of debts and 

even by way of bankers lien, set off and/or right 

to adjust accounts. Many of the Banks and Financial 

Institutions are claiming interest including in 

some cases penal intere~t. 

4. As the time for distribution has comP 

closer, some questions of law have arisen for 

consideration. TheHe rn11i:-;t: lw answ(~red in orc1'.·r Lo 

enable distribution. The Court had, therefore, 

framed the following quest1.uns: 

5. 

"l. Whether the priority created by 
Section 11 of the Special Court (Trial of 
Offences Relating to Transactions in 
Securities) Act, 1992 is only in respecti 
of amounts due prior to the date of 
Notification and/or whether the priority 
would also apply to amounts due after the 
date of the Notification. 
2. Whether the phrase 'taxes' as used 
in Section 11 of the Special Court (Trial 
of Offences Relating to Transactions 1n 
Securities) Act, 1992 can only mean 
amounts due as and by way of taxes or 
whether it would also include penalties 
and interests, if any. 
3. Whether penalty and/or interest 
can be levied on or charged to Notified 
Parties after the date of Notification." 

The Court had put up a Notice that al] 

parties interested in making submissions on these 

questions would be heard. The Court bad also 
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requested the Learned Advocate General Mr. T. R. 

Andhyarujina, to act as an amicus curie and assist 

the Court. 

heard all 

Pursuant to this Notice, the Court 

parties on 24th, 25th, 27th and 30th 

January 1995. 

6 • The Learned Advocate General and his 

Junior Mr. M. s. Doctor have been of 

assistance to Court. The Court expresses 

great 

its 

appreciation for the efforts put in by them dnd 

the assistance rendered by them. 

7 • On behalf of the Custodian, Mr. A. M. 

Setalvad appeared with Mr. C. n . .Jo~;hi Mr. F' P. 

Bharucha made submissions on beha If u ( SL:J ndd rd 

Chartered Bank. Mr. Virag Tulzapurkar made 

submissions on behalf of B.O.T. Findnce and State 

Bank of Saurashtra. Mr. s. D. Parekh made 

submissions on behalf of Fairgrowth Fina.ncial 

Services Ltd., Dhanraj Mills Ltd. and Mr. 'I'. B. 

Ruia. On behalf of the Income Tax Department, 1n 

various Applications, various Counsel are appearing. 

All of them desired to make submissions. The 

Court permitted all of them to make submissions. 

Thus on behalf of the Income Tax Department, Mr. A. 

K. Bobde, Mr. B. Chatterjee and Mr. L. S. Vyas made 

submissions. Dr. Balasubrdrnanian is dl:,c;o appPar1ng 

for the Income Tax Department in various 

Applications. He started making submissions stating 
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that he was making them on behalf of Lhe Income-~ Tr.1 x 

Department. However, at one stage Mr. Bobde 

interrupted to say that the submissions of Dr. 

Balasubramanian should not be taken to be on behalf 

of the Income Tax Department. Dr. Balasubramanian 

then claimed that he was merely assisting the Court 

on a question of law. Similarly on behalf of the 

various members of the Harshad Mehta Group various 

Counsel appear in various Applications. They also 

des ired to be heard. The Court has heard t:h~im c1 l l . 

Thus Mr. S. B. ,Jaisinghani rnddc-~ subrnjssions on 

behalf of Mr. Hctrsbad MPhL;; and M/s. Harsh.;d M,~ht;i. 

Mr. M. R. Jethmalan1. made submissions on bPhr.1lf (Jf 

Mr. AHhwin Mc~hta and M/:-:. /\shwin Md·1Li. MI". .J. 

Mistry rn;;dr~ subrnissi<;ns on br-,hr:1lf of Mrs .. Tyot.i 

Mehta and M/s. Jyoti Meht~. 

8. 

mentioned 

Financial 

At this stage 

that in ]992-93 a 

Institutions had 

itself it 

number of 

claimed 

properties standing attached. At that 

must br,• 

Banks ::ino 

rights l n 

stage, the 

Custodian had contended that notwithstanding the 

special rights claimed by Banks and Financial 

Institutions, distribution could only take place 

under Section 11 of the Special Court Act. The 

Custodian had submitted that even secured crPditors 

have now to stand in Jif\il and be pa:id only at the 

time of distribution under Section 11 of the 
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Special Court Act. On 22nd July 1993, this CourL 

had, after hearing all the concerned parties, 

passed an Order in Misc. Application No. 96 of 

held as 1992. In that Order, it is inter-alia, 

follows: 

These are the rival submissions 
before th is Court. In a 11 honesty it 
must be stated that the said Act appears 
to be very loosely drafted. However this 
is due to the pressing circumstances and 
the urgency then prevailing. In my view, 
in spite of this, the intentions and 
objects sought to be achieved have been 
brought out. Undoubtedly there is great 
force in the submission that privdtP 
rights cannot be abrogated or curlailed 
without compensation. However Mr. 
Set.al vad has not even ,·;on tended that. 
pr i.vate r i~Jhts have br•r:r1 l.,ikr'.ri dW.JY. Mr. 
Setalvad has admitted that alJ privdle 
rights are preserved. Mr. Sr>talvdd':c; 
submission h,1:-i b,~r:11 lb.ii ii)(' '.•;,1irl t\,·I 

pr() V i d ( '. s r (_) r· rl i. s L r i b Id i "I I j r I d L' d r I I ( . I l I 'I r 
manner orrly. There can a 1 so b1.• nu 
dispute with the proposition U1ctl I hF-: 
interpretation of a statuLF; rnusi' be une 
which must be just, rr'~asoriahlf::' c1nd 
sensible. The question is whether the 
interpretation sought to be given by the 
Custodian is unreasonable, unjust and/or 
would in any way be violative of Articles 
14 or 19. It is also well settled 
principle of interprecation thdt the 
interpretation must be one which would 
further the object for which thf~ Act 1.;as 
enacted. One has therefore to see the 
circumstances under which this Act came 
into existence and the objects which are 
sought to be achieved. The Act was 
necessitated by reason of the 
unprecedented situation wherein very 
large amounts of public monies had been 
siphoned off into private pockets. Most 
of these monies came from Financial 
Institutions and/or Banks. Sad as it may 
8eem, the reality was also that legal 
proceedings took unduly long. Thus the 
guilty would under normal cin::un1sLances 
have operated with impunity for years, 
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before the law caught up with UH~m, i_f aL 
all. Further even the recovery 
proceedings would have been bogged down 
in legal delays. The possibility also 
existed of all the assets being secreted 
and/or transferred. This in order to 
completely defeat claims and thus make 
recovery impossible. Apart from that 
with the apparent involvement of so many 
Financial Institutions and Banks, most of 
them Nationalised Bodies, the possibility 
also existed of these bodies being 
embroiled in unnecessary and protracted 
litigations against each other. This 
because monies taken out of one Bank or 
Financial Institution would have been 
placed first into an account of th~ 
Notified Party with another Rank or 
utilised t:-o pay off debt:; of other Ban ks 
or financial Institutions. AlsC> 
properties and asseL8 purchased out of 
monies taken out of one Bank/Finanrial 
Institution may have hPen p]Pdgpd or 
hyphoticated with another. The Financial 
Institutions or Banks were most likely to 
have documents in thP.ir favour nr makF! 
claims on the basi~; of Elanker:-:l Highl.s of 
Lien, set off or adjustment. In my view, 
by this Act the Legislature thereforP 
sought to provide : ( l) for a speedy 
trial of offences; (2) Immediate 
attachment and thus freezing of all 
assets of parties suspected to be 
involved and thus preventing any further 
transfers or alienations; (3) A 
reasonable, rational and equitable 
distribution of the property by this 
Court as it would have the total picture. 
This last would ensure a much speedier 
return of monies than under the present 
legal system. 

That these were the objectives 1s 
clear from the provisions of the said 
Act. The first object is clear on a 
plain reading of the Act. The second 
object is achieved by the prov1s1ons 
regarding a person bein(:J "Notified" on 
prima face satisfaction by the rustodian 
and an automatic statutory attachment of 
all properties belonging to such Notified 
Party. That there has to be distribution 
is clear from Section ll. Whilst these 
were the objects, the Legislature has 
also kept in mind the fact that there may 
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be contractual rights in favour of third 
parties, Financial Institutions and/or· 
Banks. Undoubtedly these rights were not 
to be affected. This is clear from 
Section 4 which gives the Custodian the 
po\,'t:'r to set .:i.sidt' ,'<)t1lr.-1,-ts 11nder 
c.~ er ta i n c L°llHi i t 1 on s . _; l s,, ,is s L,i. t <-" d 
earlier it was clear that most of the 
money which was siphoned off was from 
Banks and Financial Institutions. As is 
well known these bodies normally have 
securities in their favour. In case of 
Banks, in law, there would also be the 
right of lien, set off and/or adjustment. 
It cannot be presumed that the 
Legislature was not aware of this. By 
Section 11 ( 2) of the said Ac!: the 
Legislature has provided for payment of 
liabilities towards tax and Government 
dues and of Financial Institutions and 
Banks. A plain reading of Sectjon 11 (2) 
shows that it provides for payment to all 
creditors. This would i.nclude se<:11r1-!d 
creditors and persons having specidl 
interests. This is in keeping with 
Bankruptcy Laws under Tnsol vency Ar·:ts and 
Companies Act. In these Acl.s also Lhe 
distribuLi<;n if:! Lo all cn:dit.oni. Wlv!n 
therefore there is a provision for 
distribution to all creditors, if the 
Legislature wishes to exclude secured 
creditors, the Legislature specifically 
so provides. In this case also if the 
Legislature had intended to keep secured 
creditors and persons having special 
interests out of the purview of Section 
11, the Legislature would have said so. 
If the distribution was to be only among 
the unsecured creditors as suggested by 
Mr. Mehta, Mr. Kapadia, Mr. Doctor and 
Mr. Tulzapurkar, then the simplest thing 
would have been to add the \vords "of 
unsecured creditors" between the words 
"the following liabilities" and "shall be 
paid or discharged in full, as far as may 
be, in the order as under :" in Section 
11(2). To accept this drgument would 
require incorporating into Section 11(2) 
words which the Legislature purposely 
omitted to incorpordte. 

Further an interpretation which 
would render a Section or part thereof 
nugatory must always be avoided. Section 
13 of the said Act provides that the 
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provisions of this Act shall have effect 
notwithstanding anything inconsistent 
therewith in any other law or in any 
instrument having effect by virtue of any 
law or in any Decree or Order of any 
Court, Tribunal or Authority. The 
provision regarding distribution would be 
the only provision against the absolute 
claims and rights under prior contracts. 
This only if the interpretation of the 
Custodian is accepted. If Mr. Mehta's, 
Mr. Kapadia's, Mr. Doctor's and Mr. 
Tulzapurkar's interpretations are to be 
accepted, then there is no provision in 
this Act which would be inconsistent with 
any contract. This interpretation would 
render ineffective and virtually nugatory 
the words "inconsistent therewith 
contained ........ or in any instrument 
having effect by virtue of any law". 
Further secured creditors and persons 
having special interests may get Decrees 
or Orders of CourtH 1n their fc1v<Jur. 
Section 13 prcJvides Ll1dL pruv1s1ons uf 
this Act prevail even over any Or-•cree and 
Order of any Court., Tribuna1 en· 
Author i Ly. 'J.'h is wnu Id i ric] 1id,· ,,v,~n 
Dec;r(~<:H ;n1d Ordi:!rH ribta i rir•d by H<~cur,:d 
creditors or persons having a specidJ 
interest in property. If secured 
creditors and persons having special 
interests were meant to stand outside, 
then Section 13 would have had to provide 
that Decrees and Orders obtained by such 
persons was to prevail over the 
provisions of this Act. No such 
provision has been made. Therefore, 
Section 13 is very indicative of the 
intention of the Legislature. Tt 1 s 
incorporated for this purpose and 1s 
fully applicable. 

I am also unable to accept 
submission that such an interpretation 
would have the effect of depriving, 
secured creditors and/or persons with 
special interest, of their rights. None 
of the rights under contracts or under 
law are abrogated or done away with. All 
that Section 11(2) provides for 1s an 
equitable and rational distrjbuLion uf, 
what was public money in the first 
instance. It also seeks to cut out legal 
delays and unnecessary liti_gat-_1ons 
between Nationalised bodies. Thus for 
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example if there are rival claims between 
two Financial Institutions and/or Banks 
over the same property, then the right of 
a Financial Institution having a security 
or special interest would necessarily 
prevail over the claim of another 
Financial Institution/Bank. Thus on this 
interpretation, no right is abrogated or 
done away with. However it must be 
admitted that to the extent that the 
debts/liabilities must be paid in the 
order set out in Section 11(2) certain 
anomalies do arise. This only to the 
extent that a private individual, even 
o~e having security or a special 
interest, will be paid after all 
Government dues, Financial Institutions, 
etc. are paid. To that extent there is a 
risk of a private person losing out. 
This however is the only instance. In 
cases of Financial Institu.tiuns and/or 
Banks the only precedence over them arP 
dues of taxation and other revenue dues. 
Obviously the Le<::Jisl,-iture conLe111pldl.f•d, 
and as events have now shown, by and 
large the Government dues towards taxes, 
rates, cess, etc. would not deflatJ• the 
asseLH. The r,,~gislaturr• h,is r,rrivid1•d f<Jr 
p,:1y111(~nt. of Laxei-;, c<•f-;s1~s ,,, r: ori d 

priority because these are recurring 
liabilities. If these are not paid during 
the period that it takes to distributP 
the assets, then penalties may be 
incurred or the Statutory body would get 
a right of recovery in a summary manner. 
This would create unnecessary 
complications. Whilst paying these dues 
the Court could and would keep in mind 
the claims of parties over specific 
properties or assets, so that the 
statutory dues would, as far as possible 
be paid out of unencumbered property in 
the first instance. So far as private 
persons are concerned there appears to be 
rational as to why they are put last. As 
is known, almost all the monies were 
siphoned off into private pockets from 
Financial Institutions and/or Banks. It 
has then been diverted into shares and 
stocks, various Private Companies, 
partnerships and their businesses, or 
given as loans, etc. Thus, the Notified 
party has in most cases purchased the 
property or asset out of public money. 
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The money was not his property. It 
belonged to the Financial 
Institution/Bank from whose pocket it 
came. The object is to collect public 
money and return it to the Financial 
Institutions and/or Banks from where it 
came in the first instance. This is 
clear because what is to be distributed 
is "property belonging to a Notified 
Party". This Court has under Section 
4(2) the power to see whether a person is 
correctly Notified. It is only after the 
Court is so satisfied that the 
distribution would arise. Thus even when 
private rights/special interests are 
created, it is out of public monies or 
assets acquired out of public monies. As 
stated above in most cases, the Notified 
Party would have had no right to the 
monies siphoned out from Financial 
Institutions/Banks. Any asset bought by 
him out of these mon1.es would be, 
strictly speaking, held by him in trust 
for the Financial Institutions/Banks. 
Thus private par.ties enter.iny i.nto 
contracts with a Notified Party would qet 
only such rights as the Notified Party 
had. They cannot get a betLtc:r- titif~, 
except may be in cases of Negotiable 
Instruments and/or shares. Tf tht~ 
Notified Party hdd nu ri~1hL, lh<c~ Lhird 
party will gel nonr~. TL is (or this 
reason that in Section 11(2)(c) Lhe wu1·ds 
used are "any other liability ,:;s rndy be 
specified by the Special Court from time 
to time." The object of puttinr:3 private 
individuals last is obviously with the 
objective that public money must be used 
to first meet liabilities like tax and 
revenue, etc., and then be returned to 
Financial Institutions and Banks. This 
distribution ensures that dues of the 
Financial Institutions and Banks, from 
whose coffers the money came in the first 
instanc~, will be met in an orderly 
fashion, without these bodies litigating 
for years with each other. It may only be 
mentioned that, by now a number of claims 
have been received by the Court claiming 
security or special interest. Out of the 
large number of such claims only two or 
three are by private individuals. Thus 
factually also the anticipation of !he 
Legislature has been proved correct. Also 
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this Court dealing with distribution of 
properties of the Notified parties would 
have a complete picture before it. ll__i..s 
in a position to_ascert,ain ___ .,.whs.t;.hEH"---·t::-he 
N..6.t..ii_i e d ___ par ty,h as __ u_s e rLJD90i e.5. .. ,.Qf.. .... B_,::1 o ks 
a.n§__~~ncl_!:S ia 1 ~.E.~t. i tuj;j.ons_. a nd, _____ h~~a_pd 
where · .. it is so used. Frt is correct: that 
t~ Jllrl.Sdlctf'ionoT ~mal civil Courts 
is not acne away wi'Er;":-Blltan addTt:iJmal 
forum 1.S _ provr::a:e:a::-.J..QJ;:. eufo,-cement of 
i-:i.ghts aB:9,. claims . ..f2oY-~-9.1L.412S.L"'___!or 
ct1str1.b~TI9p However it is only if the 
enfTred.ist··~ution is by this Court that 
this Court can have any effective 
control. If by way of enforcements of 
special rights/interests ~roperties are 
to be excluded or parties are permitted 
to execute Decrees and Ordr~rs dehors tJ-1j s 
Court, then in effect nothing would be 
lef~ for this Court to distribute. It is 
for this reason that the Legislature has 
provided in Section 13 that the 
provisions of this Act prevail even over 
any Decree or Order of any Court or 
Tribunal. Thus even a person or body 
having a Decree or Order in their favour 
must approach this Court for 
distribution. The distribution can only 
be as laid down in Section 11. In my 
view, the classification is a reasonable, 
rational, equitable and logical. They 
have been incorporated to meet . the 
objective and have a clear nexus with the 
objective. In my view t.he Section 
provides for the distribution of the 
property in an orderly fashion. In my 
view, such an interpretation is not 
subject to any attack either under 
Article 14 or Article 19. 

In my view, therefore, it will have 
to be held that even though the 
contractual and special rights in 
property have not been abrogated or done 
away with, they can only be Anforced 
subject to the order of payments laid 
down under Section 11 of the said Act. 
All such parties, whether decree holders 
or otherwise, must come before this Court 
and put their case before this Court. 
They may make their claim directly before 
this Court or enforce their claim in 
normal Civil Courts and then approach 
this Court on the basis of Decrees or 
Orders obtained from any Court or 
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Tribunal. Even when parties elect to make 
their claim in the normal Civil Court, 111 

m~ view, it would be preferable and 
advisable that the parties intimate this 
Court. This so that the Court could then 
take note of the pending claim. This 
Court will then consider and/or keep in 
mind what rights they have in respect of 
a particular property and at the time of 
ultimate distribution all such 
contractual rights and/or special 
interests will be taken into account. 

In this view, it will be necessary 
in any case to consider, in each 
Petition/Application, what is the right 
that is being claimed and wheth(:!r in fact 
that party has got that righL. 
Thereafter in the event of it being held 
that the party has a right as claimed, iL 
will be kept in m:i.nd at the time of 
distribution under Section 11 of thP said 
Act." 

Thus earlier this Court has already 

taken a view that liabilities for 

cess, etc. are given a priority because they are 

recurring liabilities, which if not paid, 

incur penalties. Whilst expressing that view, the 

questions now under consideration were not before 

the Court. On a proper consideration, for reasons 

set out hereafter, that view does not appear to be 

correct. 

9. As stated above, the first yuest~un 1s: 

" Whether the priority created by 
Section 11 of the Special Court (Trial of 
Offences Relating to Transactions in 
Securities) Act, 1992 is only in respect 
of amounts due prior to the date of 
Notification and/or whether the priority 
would also apply to amounts due after the 
date of the Notification." 
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10. The Learned Advocate General has 

submitted that this involves the interpretation and 

construction of the Special Court Act. He 

submitted that Section 11 provides for discharge of 

liabilities. He emphasized that the word w:.;ed 1. S 

"liability" and not "debts". The Learned Advocr1te 

General pointed out that on a plain reading of 

Section 11, it is clear-that Lhe Section rnPrely 

provides for distribution of liabilities .i.n certain 

priorities and not for payrnP.nt of debts dnd/or lHr, 

rata abatement of debts. 

11(2)(a} tall-:s of "all revenues, taxes, cr~sses dnd 

rates due". He submits that similarly SecLion 

11(2)(b) talks of "all an,ountci due from Ulf' persuri 

so Notified by the Custodian to any Banks and 

Financial Incit i Luti.ori~; or muLu,1 I fur,d". fl ( . [J<) I fl I :-; 

out that under Section ll(2)(c) the word "d1w" ha~; 

not been used. He points ()Ut t hc11 

11(2)(c) other "liabilities" as may be spec1fied by 

the Special Court from time to time c1re tn be pcti.d. 

The Learned Advocate General submitted that there 

is significance in use of the word "due" in ~:er:t·. ion 

11(2}(a) and (b). He submitted that the word "due" 

must have reference to a point of timd. He fairly 

pointed out that in the Act, words to the effec1 

"presently due" or "due in future" or "cont.j ngent 

liability" have not been used. He points out that 
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similarly words to the effect "due from time to 

time" or "periodically due" have not been used. H0 

submits that the Legislature was well aware that 

the liabilities under Section 11.(2)(a) would arise 

periodically and from time to time. He submitted 

that the intention of the Legislature must, 

therefore, be ascertained from the objects/scheme 

of the Special Courts Act. 

11. The Learned Advocate General referred to 

Blacks Legal Dictionary wherein it is stated as 

follows: 

"The word .... due' always imports a fixed 
and settled obligation or liability, but 
with reference to the time for its 
payment there is considerable ambigujty 
in the use of the t~rm, the precise 
signification being determined in each 
case from the context. It may mean that 
the debt or claim in c1ueRtion is now 
(presently or immediately) matured ~nd 
enforceable, or that it matured at some• 
time 1.n the past and yet ren1c1ins 
unsatisfied, or that it 1.s fixed and 
certain but the day appointed for its 
payment has nol yet arrived. But 
conITTonly, and in the absence of any 
gual ifying expressions, the word 'due' LS 

restricted to the fir.st of these 
meanings, the second being expressed by 
the term .... overdue', and the third by the 
word .... payable'," 

The Learned Advocate General 

referred to P. Ramanatha Aiyar's Law Lexicon, 

dlso 

1987 

Edition, Pg. 367, wherein the word "due" has been 

defined as follows: 

"Due As a noun, an existing 
an indebtedness; a simple 

obligatioh; 
indebtedness 

., 



.... ,.. 

17 

without reference to the time of payment; 
a debt ascertained and fixed though 
payable in future; As an adjective, 
capable of being justly demanded; claimed 
as of right; owing and unpaid, remaining 
unpaid; payable; regular; formal; 
according to rule or form." 

The Learned Advocate General relied 

upon the case of UNION OF INDIA v. RAMAN IRON 

FOUNDRY reported in A. I. R. (1974) S. C. Pg. 1265. 

In this case, Clause 18 of a Contra,ct b,-;LWef~n t:11,· 

Union of India and the Respondents Raman Iron 

Foundry arose for consideration by the SupremP 

Court. The Supreme Court held as follows (at Pq. 

1271): 

" Now the sum would }w due to the 
purchaser when there ls an existi.ng 
obligation to pay it in praesentl. It 
would be profitable in this connection to 
refer to the concept of a 'deht', for a 
sum due is the same Lhing as a debL due. 
The classical definition of 'debt' is to 
be found in Webb v. Stenton, (1883) lJ 
QBD 5181 where Lindley, L. J., said' .... 
a debt is a sum of money which is now 
payable or will become payable 1.n t.:.he 
future by reason of a present 
obligation'. There must be debitum 1.n 
praesenti: solvendum may be in praesenti 
or in futuro - that is immaterial. TherP 
must be an existing obligation to pay a 
~urn of money now c;r 1n futur·e. Tl1f0 

f o 11 owing passage from the j udgmen L of 
the Supreme Court of California in People 
v. Arguello, (1869) 37 Calif. 524, which 
was approved bi this Court in Kesoram 
Industries v. Commissioner . of Wealth 
Tax, (1966) 2 SCR = AIR (1966) SC 1370, 
clearly brings out the essential 
characteristics of a debt: 

~'Standing alone, the word 'debt' 
is as applicable to a sum of money whi~h 
has been promised at a future day as to a 
sum now due and payable. If we wish to 
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distinguish between the two, we say of 
the former that it is a debt owning, ctnd 
of the latter that it is a debt due'. 
This passage indicates that when there is 
an obligation to pay a sum of money at a 
future date, it is a debt owing but when 
the obligation is to pay a sum of money 
in praesenti it is a debt due. A sum du~ 
would, therefore, mean a sum for which 
~here is an existing obligation to pay in 
praesenti or in other words, which is 
presently payable ... " 

Thus in this case the Supreme Court is laying. down 

that the sum would be due when there is an existing 

obligation to pay the same now or 1 r1 future. 

12. The Learned Advocate General. also 

referred to Section 530 of the Companies Act, 1956. 

He pointed out that even under the Companies Act, 

all revenues, taxes, cesses and rates due at the 

relevant date and having become due and payable 

within 12 months next before the relevant date gel 

a priority. He submitted l.haL ev<:~n 1rnder Lhr· 

Cowpanies Act, pr i o r i t y i s 'J 1. v e n Lo 

taxes, cesses and rates only upto the relevant datP 

and for a period of 12 months prior thereto . 

13. The Learned Advocate General submitted 

lhat even though under Section 11 does not specify 

the period of time when the liabilities are deemed 

to be due, some period must be imported into the 

Section. He submitted that the period must. br• 

ascertained keeping in mind the scheme and the 

object of the Special Courts Act. He subm i I Lr:d 
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that the Special Courts Act was enacted because a 

large amount of public money was diverted into 

private pockets. He submitted that most of it came 

from Banks and Financial Institutions. He 

submitted that the object of the Special Courts Act 

was inter alia to recover these amounts and return 

it to the Banks and Financial Institutions. He 

submitted that there can be no doubt that the Banks 

and Financial Institutions are entitled tn get hack 

their monies. He submitted that the object of the 

Special Courts Act is also to ensure a speedy 

attached disbursement or distribution of the 

assets. He submitted thal the Act must 

construed keeping in mind the above object. 

14. The Learned Advocate General pointed out 

that even though this was the object of the 

Special Courts Act~ the Banks and Financial 

Institutions are placed second 1n order of 

priority. He pointed out that the liabilities of 

Banks and Financial Institutions 1s to be paid 

after payment of liabilities of revenues, taxes, 

cesses and rates. He submitted 

Legislature was well aware that such 

are recurring liabilities which will 

that the 

liabilities 

arise every 

year. He submitted that the intention could never 

be to indefinitely postpone the payment to Banks 

and Financial Institutions. He submitted that 
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therefore the only interpretation which can he 

given is the term 'liability due' must. 

'liability due 1 on the date of Notification'. 

15. The Learned Advocate General submitted 

that under the Special Courts Act, attachment. of 

properties of Notified Parties take place on a 

Notification. He submitted that it 1. S these 

attached properties which are Lo l1e distributed. 

He submitted that therefore it is the liabilities 

due on the date of attachment which must be taken 

into account. He submitted that this 1s t.he only 

way in which the Special Courts Act can br-· 

harmoniously construed and by which t h1~ object of 

the Special Courts Act is achieved. He submit tr0 d 

that any other interpretation would po St [JU fl f-' 

indefinitely the distribution of lictliilit.ies nf 

Banks and Financial Institutions and liabilities 

under Section 11(2J(c). He submitted that this 

would be so because the claim for revenues, taxes, 

cesses and rates would go on for ever and the 

concerned authorities could then legitimately claim 

tha·c, nothing should be distributed, as the futuu, 

dues are not yet sa tjsf ied. He submitted that this 

could never be the intention of the LegislaturP. 

16. The Learned Advocate General fairly 

submitted that the point of time could also be the 

date of distribution. He however submitted that 
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this would create a number of difficulties. He 

submitted that that would not be reasonable and 

harmonious construction. He pointed out by way of 

an example that the Income Tax Department cnuld 

now re-assess, make larger clemands and levy 

penalties and interest. He submitted that this 

Court would not be sitting in Appeal over the 

assessment orders by the I ncorne Tax Depa r tmr,.• n t. He 

submitted that that could only be done by the 

Tribunal or the Tax or Writ Rench of the Hi~h rourt 

or the Supreme Court. He submitted that· thus by 

reason of re-assessment, levy of tJen.:11ty/in11-:r1-•sl 

the Income Tax Department may have very 

claims. He submitted that Notifjed P,Ht.·ir-'.s mc1y 

challenging those clair .. s. Yet this Court could no1 

finally settled at the stage of the Supreme C:01J rt. 

He submitted that it 1s well known that all 

would take a nc1mber of yea rs. He submitted 

L hi~; 

t·.ha t 

the very object of speedy distribution would be 

defeated. He submitted that that may also result 

in defeating the object of returning the monies to 

Banks and Financial Institutions inasmuch as there 

might - be nothing left to pay to the Banks and 

Financial Institutions. 

1 7. In support of his submission that the 

interpretation must be one which would further 
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the object of the Act, the Learned Advocate General 

cited the case of STATE BANK OF TRAVANCORE v. 

MOHAMMED KHAN reported in (1981) 4 S. C ,C. Pg. 82. 

In this case, an agriculturist owed a debt to a 

Banking Company which was later amalgamated with a 

subsidiary Bank. The question was whether d[ter 

Kerala Agriculturists' Debt Relief Act, 1970, tlw 

Subsidiary Bank had a right to recover the debt. 

Under the said Act, the word "debt" included any 

debt exceeding Rs. 3,000/- borrowed under a sing]P 

transaction and due before the commencement of thr, 

Act to any Banking Company. The argument befon, 

the Supreme Court was that Lhere ,vc1s c1 cl,,bt due 

before the commencement of thP Act ..• I t W d c-; d 1· (J U (·' < J 

that as there was a debt due befon,: 

commencemenl of the AcL, i.L Wds r<--!C<JVf•r-,ib[r'. l>y Ll1r· 

Subsidiary Bank. The express provisions of t.he·Acl 

fully supported this argument. The Supreme ~nurl 

however held as follows (Pgs. 89 and 901: 

"16. The learned Attorney-General 1s 
apparently justified in making this 
submission which rests on the plain 
language of clause 1(1) of Section 2(4), 
the plain grammatical meaninr:1 of the 
words of the statute being generally a 
safe guide to their interpretation. But 
having considered the submission in its 
diverse implications, we find ourselves 
unable to accept it. 
17. In order to judge the validity of 
the submission made by the Attorney
General, one must of necessity have 
regard to the object and purpose of the 
Act. The object of the Act is to relieve 
agricultural indebtedness. In order to 
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achieve that object, the legislature 
conferred certain benefits on 
agricultural debtors but, while doing so, 
it excluded a class of debts from the 
operation of the Act, namely, debts of 
the description mentioned in clauses (a) 
to (n) of Section 2(4). One class of 
debts taken out from the operation of the 
Act is debts owed to banking companies, 
as specified in clause (11. The reason 
for this exception is obvious. It is 
notorious that money-lenders exploit 
needy agriculturists and impose upon them 
harsh and onerous terms while granting 
loans to them. But that charge does not 
hold true in the case of representative 
institutions, like banks and banking 
companies. They are governed by the.ir 
rules and regulations which do not change 
from debtor to debtor and which, i. f 
anything, are intended to benefit the 
weaker sections of society. It 1s for 
this reason that debts owing t.o such 
creditors are excepted from the operatic~ 
of the Act. 
18. A necessary implication and an 
inevitable consequence of the Attorney
General's argument is that in order to 
attract the application of clause (11 of 
Section 2(4), it is enough to show that 
the debt was, at some time before t.he 
commencement of the Act, owed to banking 
company: it does not matter whether it 
was in its inception owed to private 
money-lender and, equally so, whether it 
was owed to such money-lender on the date 
of the commencement of the Act. This 
argument, if accepted, will defeat the 
very object of the Act. The sole test 
which assumes relevance according to that 
argument is whether the debt was owed, at 
any time before the commencement of the 
Act, to a banking company. It means that 
it is enough for the purpose of 
attracting clause (1) that, at some tine 
in the past, may be in a chain of 
transfers, the right to recover the debt 
was vested in a banking company. A 
simple illustration will elucidate the 
point. If a private money-lender had 
initially granted a loan to an 
agricultural debtor on usurious terms but 
the right to recover that debt came to be 
vested in a banking company some time 
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before the commencement of the Act, the 
debtor will not be able to avail himself 
of the benefit of the provisions of the 
Act because, at some point of time before 
the commencement of the Act, the debt was 
owed to a banking company. And this 
would be irrespective of whether the 
banking company continued to be entitled 
to recover the debt on the date of the 
commencement of the Act. Even if it 
assigns its right to a private 
individual, the debtor will be debarred 
from claiming the benefit of the Act 
because, what is of decisive importance, 
according to Attorney-General's argument 
is the fact whether, some time before the 
commencement of the Act, the debt was due 
to a banking company. We do not think 
that the legislature could have intended 
to produce such a startling result. 
19. The plain language of the clause, 
if interpreted so plainly, will frustrate 
rather than further the object of the 
Act. Relief to agricultural debtora, who 
have suffered the oppression of private 
money-lenders, has to be the guiding star 
which must illumine and inform the 
interpretation of the beneficent 
provisions of the Act. When clause (1) 
speaks of a debt due 'before the 
commencement' of the Act to a banking 
company, it does undoubtedly mean what it 
says, namely, that the debt must have 
been due to a banking company before thr. 
commencement of the Act. But it means 
something more: that the debt must also 
be due to a banking company at the 
commencement of the Act. We quite see 
that we are reading into the clause the 
word 'at' which is not here because, 
whereas it speak• of a debt due 'before' 
the commencement of the Act, we are 
reading the clause as relating to a debt 
which was due 'at' and 'before' the 
commencement of the Act to any banking 
company. We would have normally 
hesitated to fashion the clause by so 
restructuring it but we see no escape 
from that course, since that is the only 
rational manner by which we can give 
meaning and content to it, so as to 
further the object of the Act. 
20. There is one more aspect of the 
matter which needs to be amplified and it 
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is this: When clause 1(1) speaks of a 
debt due before the commencement of the 
Act, what ·it truly means to convey is not 
that the debt should have been due to a 
banking company at some point of time 
before the commencement of the Act, but 
that it must be a debt which was incurred 
from a banking company before the 
commencement of the Act. 
21. Thus, the application of clause (1) 
is subject to these conditions: (i) The 
debt must have been incurred from a 
banking company; (ii) the debt must have 
been so incurred before the commencement 
of the Act; and (iii) the d~bt must be 
due to a banking company on the date of 
the commencement of the Act. There are 
cumulative conditions and unless each one 
of them is satisfied, clause (1) will not 
be attracted and the exclusion provided 
for therein will not be attracted and the 
exclusion provided for therein will not 
be available as an answers to the relief 
sought by the debtor in terms of the 
Act." 

Thus the Supreme Court read the words into the 

statute. In its own words the Supreme Court 

restructured the clause in order to further the 

object of the Act. 

18. The Learned Advocate General also relied 

upon the case of SIRAJ-UL-HAQ KHAN v. THE SUNNI 

CENTRAL BOARD OF WAQF ~eported in A. I. R. (1959) 

S. C. Pg. 198. In this case the question was of 

interpretation of the words "any person interested 

in a waqf" appearing in Section 5(2) of the U. P. 

Muslim Waqf. The Supreme Court held that it was 

well settled that in construing the provisions of a 

statute, the Court should be slow to adopt a 



construction which tends to make any part of 1: he 

statute meaningless or ineffective. The SurH·enw 

Court held \,hat the r::ourt must make an attempt hl 

reconcile the relevant provisions so as to advancr• 

the remedy intended by the statute. 

Court held that in such cases, it was 

The Supreme 

legitimate 

and even necessary to adopt the rule of liberal 

construction so as to give meaning to all partH of 

Lhe provisions and to make whole of it effective 

and operative. On these principles, the Supremr~ 

Court held that a literal construction of the 

phrase "any person i nten::!sted i.n d wrtc1f" wr,u l <I 

render a part of the sub-f:-:<~<:Lion whr,1 ly mean in<Jlr•~;:-; 

and ineffective. The Supreme Court held that LhP 

Legislature intended that the decision of the 

Commissioner of Wayf that d parli.cular transdctic,11 

is a waqf cal!\ be challenged hy persons who do nol 

accept the correctness of the said decision. ThP 

Supreme Court held that it was that class of 

persons who were obvious 1 y intended to be cove rr,d 

by the words "any person interested in a waqf". 

The Supreme court held that what h'dS meant. was "c:1riy 

person interested in what is held to be Q waqf". 

The Supreme Court thus added words to advance the 

remedy intended by the statute. 

Based on the above authorities, the 

Learned Advocate General submitted that in order to 
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further the object of the Act, the Court must read 

into Section 11 ( 2) (a) the words "1 j ability due on 

19. Mr. Seta.lvad adopt.Pd t.lH" dl·gum1:·rd !:,; ,if 

the Learned Advocate General. He further submitted 

that the object of the Amendment Act of 1994 was tn 

ensure expeditious settlement of claims and to 

recover amounts. He also relied upon the Action 

Taken Report of the Government of India whereunder 

it is mentioned as follows: 

20. 

"28. In November 1993, an Inter 
Disciplinary Group (JDC) was seL up by 
the Governor, RBI, under the Cha.i.rmanshjp 
of the Custodir.1n, and w:il.h 
representatives from RBI, CBI, Income T~x 
and Enforcement Cirectorate. It wr.18 
charged with the specific purposr• nf 
tracing lhe funds .i.nvol ved in Lhe prubl f.!m 
exposure of Banks/Financial InstitutionH. 
The Inter Disciplinary Group WdS ahlP t.n 
reconr.: i l f~ thf! toLi l tirrJb l f!fll '!X[Hi!-rn rr• 

figures at Rs. 3729. 48 crurPs un acco1rnl. 
of amounts outstanding against Harshad 
Mehta Group - Rs. 1559.74 crores, the 
Dalal Group - Rs. 1886.68 crores dnd 
fairgrowth Financial Services Ltd. - Rs. 
283.06 crores. 
29. The Custodian has Notified 41 
persons and has attached assets worth 
around Rs. 2910 crores based on November, 
1994 valuation. Out of the assets 
attached by the Custodian, the value of 
attached assets of HSM group is about Rs. 
2034 crores as against problem exposure 
of Rs. 1559.74 crores and in case of FFSL 
it is Rs. 456 crores as against problem 
exposure of Rs. 283.06 crores. Only in 
case of Dalal Group there is a shortfall 
of Rs. 1466.77 crores against problem 
exposure of Rs. 1886.68 crores." 

Mr. Setalvad also relied on the case of 
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GOVERNMENT OF INDIA v. TAYLOR reported in (1955) AC 

Pg. 491. In this case the question was whether in 

a winding-up of an English Company trading in 

India, the liabilities payable by the Official 

Liquidator included claims for Indian tax. The 

House of Lords held as follows (Pgs. 508/509): 

" But it is said that under section 
302 of the Companies act, 1948, the 
'liabilities' which the liquidator in a 
voluntary winding-up is bound to 
discharge include an obligation to pay 
tax due to a foreign State. All turns on 
the meaning of the word 'liabilities' in 
this section. On the one hand it is s~id 
by the respondents that it means only 
those obligations which are enforr:r~,c1b],:.. 
in an English court, and on th<-~ <,Lhr·r 
hand that its meaning is extended - I du 
not know how far - but at least so far as 
to cOVF!r liab:i.litieH for fon•i~Jn L-1x in 
respect of which th<~ crHnp;n1y mi <Jhl hrJVf' 
been sued in the courts of LhP c:uunLry 
imposing it. 

My Lords, I have no hesitation 1n 
adopting the former of LhesP rnRaningH. r 
conceive that it is the duty of Lhe 
liquidator to discharge out of the assets 
in his hands those claims which are 
legally enforceable, and to hand over any 
surplus to the contributories. T find no 
words which vest in him a discretion to 
meet claims which are not legally 
enforceable. It will be remembered that, 
so far as is relevant for this purpose, 
the law is the same whether the winding
up is voluntary or by the court ..... " 

21. Mr. Setalvad also relied upon the cas0 

of WINTER v. INLAND REVENUE COMMISSIONERS reported 

in (1963) AC Pg. 235. In this case the deceased 

person had "control" of a Company within the 

meaning of Section 55 of the Finance Act, 1940, 
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during the five years ending with his death on 

March 29, 1953. Thus the shares held by him in the 

Company fell to be valued for Estate Duty purposPR 

by reference to the net value of the Company's 

assets pursuant to Sections 50 and 55 of the Act of 

1940. The assets of the Company included five 

ships for which, at the deceased's death, the 

Company had received Capital Allowances under Part 

X of the Income Tax Act, 1952, leaving a sum dR 

"expenditure unallowed" as defined by Section 297 

of the Act of 1952. The ships were sold during the 

period November, 1953 to Februat·y, ]954 for a sum 

greater than the expenditure unallowed, dnd this 

of the Act of 1952, resulting ir1 i-1ddi.t.jor1.1l r fl CO flH' 

Tax and 

rates. 

50 ( 1) 

The question was whether under Section 

of the Finance Act of 1940 as applied by 

Section 55(2) (a) of that Act, any allowance could 

be made for the balancing charge that would have 

been due at the date of death in valuing the sharPR 

of the Company for Estate Duty puq.Joses .~t tlw 

deceased's death on the ground that such chargr, 

had been a "contingent liability" at the date of 

death. Whilst considering this question, the Court 

held as follows (Pg. 247): 

" N O d Ou l) l the w O r a ~-3 .... 1 i ;i b j l ] L y ' d n d 
'contingent liability' arP. rnore uften 
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used in connection with obligations 
arising from contract than with statutory 
obligations. But I ~annot doubt that if 
a statute says that a person who has done 
something must pay tax, that tax is a 
'liability' of that person. If the amount 
of tax has been ascertained and it is 
immediately payable it is clearly a 
liability; if it is only payable on a 
certain future date 'it must be a 
liability which has' not matured at the 
date of 'death' within the meaning 
section 50(1). If it is not yet certain 
whether or when tax will be payable, or 
how much will be payable, why should it 
not be a contingent liability under the 
same section?" 

Mr. Setalvad also relied upon Black's 

Law Dictionary, 6th Edition Pg. 499 wherein thr 

word "due" has been defined as meaning "presently 

payable". 

23. Mr. Setalvad. also relied upon the c:.ise 

of In re STOCKTON MALLEABLE IRON COMPANY rPport.pJ 

Ln (1875) Law Reports Ll C.h. D. PCJ, 101. In this 

case, the Company had a first and paramount 1en 

upon all shares of any member for any money due to 

the Company from him alone or jointly with any 

other person. A member transferred some shares. On 

the date that the Transfer Forms were lodged with 

the Company, the Company was a holder of a Bill of 

Exchange drawn by the member. The maturity date of 

the Bill of Exchange had not yet arrived. The 

Court held that the word "due" must necessarily 

meant "due and payable on that date". 
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24. Based upon the above Mr. Setalvad 

submitted that the whole object of Section 11(2)(al 

was to lay down an order of priority. He submitted 

that it was inherent in the scheme of the Special 

Courts Act that in laying down such priorities, a 

common date should be fixed on which the 

liabilities of the different class of creditors 

are crystallised. He submitted that this was 

similar to settled principles in Law of Bankruptcy 

where the theory is to stop all things at the date 

of bankruptcy and to divide the wreck of the man's 

property as it stood at that date. 

25. Mr. Setalvad submitted that lt was 

correct that Section ll. did not specifically limit 

the word "due" to amounts due at a relevant dr1.t.P as 

in the Companies Act. Hr-~ subm i It r-•d t.h,d 

such an interpretation would be lrt full 

corroboration with object and scheme of Section 11. 

He submitted that as the principle and object of 

the Special Courts Act was to ensure that the Banks 

and Financial Institutions whose properties had 

been diverted could recover those properties, the 

Court must interpret Section 11 in order to further 

the object. He submitted that for that purpose, 

the word "liability" must necessarily refer to 

legally enforceable claim. He submitted that it 

must necessarily refer to a claim which has been 
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ascertained and lS immediately payable. He 

submitted that if it lS a liabil.it.y which lS 

payable in future, it is riot a liability which hds 

matured on the relevant date. He submitted that if 

it is not yet certain whether or when the tax would 

be payable, then it w0uld he merely a contingent 

liability. He submitted that it necessarily 

followed ·th.ctt.b the term 'liabilities due' under 

Section 11(2) (a) and (b) referred to amounts due 

and payable by a person Notified on the date of 

Notification. He submitted that therefore so far 

as taxes are concer1ted, it could only reff:t· l.r; s11r:h 

taxes where an Assessment Order 1s a 1 ready pc1ssr'd 

and demand made prior to the date of thr· 

Notification. 

26. s u l J111 i t. t. r · c1 t. h d I. 1 lw 

provisions of the Spec 1a 1 r.ou rts Act would pn,va i 1 

over the Income Tax Act. Before me nobody has 

disputed this proposition. However, Mr. 

Setalvad has cited authorities, it may only bP 

mentioned that in support of this contention, he 

relied upon the case of THE UNION OF INDIA v. INDIA 

FISHERIES PVT. LTD. reported in A. I. R. (1966) S. 

C. Pg. 35. In this case, the Supreme Court was 

considering the provisions of the Income Tax Act 

and the Companies Act. The Supreme Court held Lhat 

Section 49E of the Income Tax Act which entitled 
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the Tax Authorities to adjust the refund amount due 

against any other tax due did not apply when the 

provisions of the Companies Act were attracted. 

Mr. Setalvad also relied upoh the 

authority in the case of S. V. KONDASKAR, OFFICIAL 

LIQUIDATOR v. V. M. DESHPANDE, INCOME TAX OFFICER 

reported in A. I. R. (1972) S. C. Pg. 878. In this 

case also, the Supreme Court held that while the 

Company Court could not determine what tax was due 

once the Tax Authorities determined the tax due, it 

was for the Company Court to decide whether the 

claim was a lawful liabiliLy and also to decidr·= tn 

what extent the Income Tax Department 

priority. 

would yet 

27. Mr. E. P. Bharucha fu] ly supporl:P.d Mr. 

Setalvad. He further submitted U1r.1L j t was nut as 

if the demands for revenues, taxes, cesseH and 

rates were ex isling. He !-:iUbm i tt.ed Lha t 

11(2) created four level of priorities, each higher 

level excluding the lower levels. He submitted 

that highest priority under Section 11(2)(a) was 

only to such demands as were crystallised. He 

submitted, by way of example1 that these would be 

Tax dues where Assessment Orders were passed and 

Demand Notices issued or Demands by the State 

Government for land revenue or by Municipal Corpo

ration for rates prior to the date of Notification. 

'. 
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He submitted that the next level was under Section 

11(2)(b) all dues upto the date of Notification 

were to be repaid to the Banks and Financial 

Institutions. He submitted that in these two 

categories, the Court was given no ~iscretion. He 

submitted that the third level of priority was 

given by Section 11(2)(c). He submitted that in 

this case, it was open to the Court to ascertain 

what claims may be distributed by it. He submitted 

that the claims of the Income Tax Department or 

claims of property taxes, etc. for period 

subsequent to the date of Notification waulJ r~11 

under Section 11(2)(c). He also submitt-.P.d t.hat if 

any other interpretation is given, then th0 very 

object of the Act to reccJver and give back 1:n Banks 

and Financial Institutions what Lhf~Y h,1c] lost. wo1Jld 

be defeated. 

28. Mr. Parekh also fully supported Mr. 

Setalwad. He further submit.Led t. hd L l.11 f' Lr·rm 

~liability due' under Section 11.(2)(al must 

necessarily mean only those liabilities where 

assessments are over and Orders passed. Hr-:, 

submitted that under Section 149 of the Income Tax 

Act, the Income Tax Department has powers to 

re-open assessments for a period of ten years. 

He submitted that the Income Tax Department was 

re-opening assessments of Notified Parties. He 

'-'. 



submitted that this itself would take a number of 

years. He submitted that then there would be 

Appeals right upto the Supreme Court. He submitted 

that therefore, the entire distribution would be 

stalled if any other view were to be taken. 

29. Mr. Parekh also submitted that most of 

the parties were Notified in July or August 1992. 

He submitted that therefore there was a broken 

period of the assessment year 1993-94. He 

submitted that if the Court holds that the term 

'liabilities due' does not mean merely those 

liabilities which were crystallized by way of 

Assessment Orders, then the question would also 

arise as to what would be the ] iabi l ity for thr-' 

broken period upto the date of Notification 1n 

assessment year 1993-94. Hr~ subrn it Led t.hat 1.haL 

would create the problem of ascert.aininy how I.ax 

for that period was to be computed. 

3 0. Mr. Parekh al so submitted l.ha L r1u rm,1 I l y 

owners are free to deal with their assets, even if 

they are debtors for large amounts to several Banks 

and Financial Institutions. He submitted that as a 

normal rule, Banks and Financial Institutions have 

security on the assets of debtors which over-ride 

tax claims of the State. He submitted that under 

normal circumstances, any normal Civil Court would 

have taken a long time before all c 1 a i m !3 we r r0 
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settled and all disputes adjudicated upon. He 

submitted that the Parliament was aware th,:'. t the 

Scam took place because of collusion of public 

servants, Bank Officials and brokers who djverted 

the funds into the hands of private parties. He 

submitted that the Parliament intended to provide a 

quick remedy for recovery by the Banks and 

Financial Institutions. He submitted that the 

interpretation must be one which would further 

this object and not render it nugatory. Be 

submitted that unless the Court accepts thP 

interpretation given by Mr. Setalvad, the 

liabilities under Section 11(2) (a) would, 1n most 

cases, wipe out the assets and nothing would be 

availc1ble for distribution under Sect ions 1 l ( 2) (bl 

and ( C) • He submitted f:h.=:it this would defp,;:Jf I. ht-> 

object of the Special CourtH Act. 

31.. As against. !..his, Mr. ,J .-1 i s i n 'J h, rn i , Mt·. 

Bobde, Mr. Mistry and Mr. Jethmalani have submitterl 

that the period of time must necessarily be the 

point of time at which distribution takes place. 

3 2. 

11 ( 1) and 

Mr. Jaisinghani submitted that Sections 

( 2) 

operate together. 

must be read together and must 

Be submitted that under Section 

11(1), the Court is empowered to give such Orders 

as it may deem fit dire~ting the Custodian to 
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dispose off the property under attachment. He 

submitted that these Orders which a Court may pass 

under Section 11(1) are, amongst others, Orders 

regarding distribution as per the priority laid 

down under Section 11(2). He submitted that 

therefore, this Section itself contemplates the 

point of time at which the ~liabilities due' are to 

be ascertained. He submitted that reading the two 

sub sections together it necessarily follows that 

the point of time must be the point of time a~ 

which an Order for distribution is passed by the 

Court. He submitted that the mere ground that an 

Order for distribution may be delayed or may vary 

from party to party is no ground for interpreting 

otherwise. He submitted that the term "liabilities 

due" is not rest r i r. ted t.o cr.1 SP.R where dSSC:'RSrnent-

Orders are passed and demands made. He submitted 

that under the Income Tax Act, Lhe tax liability js 

due even though there is no assessment or demand. 

He submitted that! under Section 207 of the Income 

Tax Act, there is a liability to pay Advance Tax, 

even though there is no assessment. He submitted 

that similarly under Section 140A, a party is first 

liable to pay tax on the basis of self-assessment 

even though there is no demand for such tax. 

33. Mr. Jaisinghani. relied upon thr 

authority in the case of RAJRATNA NARANBHAI MILLS 
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CO. LTD. v. SALES TAX OFFICER reported in 71 Co. 

Cases Pg. 149. In this case the question was about 

the priority of debts due by way of revenue, taxes, 

cesses, rates on a winding-up of a Company. The 

Supreme Court whilst considering this question in 

the context of Section 530(l)(a) of the· Companies 

Act, held that the priority was in respect of such 

debts which were born within LhP time 

those twelve months and as such due and becurning 

due and payable within those twelve months next 

before the relevant date, ascertainable if 

necessary later, if not already ascertained. Thr 

Supreme Court has thus interpreted the word "due" 

as meaning "due and payc1ble but not ner:essr.1ri ly 

ascerta ir1ed". 

34. Mr. Jaisingbani further submitted Lhat 

if the interpretation of Mr. Setalvad is accepted, 

then it would mean that most Notified Parties would 

in effect have no tax liabilities which are to be 

paid in priority. This submission has been dealt 

with in greater detail by Mr. Mistry and is set out 

hereafter. 

3 5. Mr. Mistry supported Mr. Jaisinghani. He 

submitted that interpretation of Mr. Seta]vad 

cannot be accepted. He submitted that if it is held 

that only those tax liabilities which were assessed 

and in respect of which demands were made fall 
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under Section 11(2) (a), then in effect and in 

practical terms onl:y tax .liabilitit's for- the )"t'<i1· 

ending 31st March 1990 ,,ould be payable under 

Section 11(2)(a). Mr. Mistry submitlc-!d th,it t.h,, 

liability for tax arises on the last date of an 

Assessment Year. In support of this, he relied 

upon the authority in the case of COMMISSIONER OF 

WEALTH TAX v. K. S. N. BHATT reported in 145 I. T. 

R. Pg. 1. In this case, the Supreme Court has held 

that the Income Tax liability crystallizes on thP 

last day of the previous yea, rel evan L to I. hr• 

Assessment Year under the Income Tax Act. 

3 6. Mr. Mistry subm:i tted that under SecL i cir1 

153 of the Income Tax Act, the t.ime limit for· 

completion of assessment i~ three years. HP 

submitted that as most of the pr.1rt:ies were Notified 

in Julv or August 1992, in practical terms, the 

assessment for the years 1990-91, 1991-92 and 1992-

93 would not have been completed on the ddte of 

Notification. He submitted that if, therefore, the 

interpretation of Mr. Setalwad were accepted, it 

would mean that taxes pdy;,dile for Assessrnenl 

1990-91, 1991-92 and 1992-93 would not have a 

priority. He submitted that these were the years 

of Scam. He submitted that on the interpretation 

of Mr. Setalwad the taxes due for the years of Scarn 

would not be paid at all. He submitted that this 
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would be so because in all probabilities, after 

distribution to the Banks and Financial 

Institutions, nothing would be left for payment of 

tax. 

37. Mr. Mistry also relied upon the 

authority in the case of COMMISSIONER OF WEALTH TAX 

v. VADILAL LALLUBHAI reported in 145 I. T. R. Pg. 

7 . In this case, the Supreme Court has laid down 

that it was settled law that Income Tax liability 

becomes crystallized on the last day of the 

previous year corresponding to the particular 

Assessment Year. The Supreme Court held that the 

liability is a perfected debt on the last day of 

the previous year. The Supreme Court held that the 

object and purpose of assessment procedure i.s 

merely to quarl1::. ify the precisP. amount of Ld X 

liability. 

(Pgs. 9-10): 

The Supreme Court then held as follows 

'' .... The process is initiated ordinarily 
by the assessee filing a tax return, and 
thereupon the assessment machinery 
swings into motion. The tax return is 
scrutinised by the assessing authority 
and in accordance with the procedure 
detailed in the relevant statute the 
assessing authority proceeds to determine 
the true figure, in its opinion, of the 
assessee's taxable income or taxable 
wealth or total value of the taxable 
gifts, depending on whether it is a case 
of income-tax, wealth-tax or gift-tax. 
The assessment order made by the 
assessing authority specifies the 
assessed income, wealth or value of the 
gifts, and on that corresponding tax 
liability is computed, followed by a 
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notice of demand. The assessment order 
may be subjected to consideration in 
appeal before the A.A.C. and thereafter 
the case may be carried in second appeal 
to the Appellate Tribunal, in referencP 
to the High Court and ultimately in 
appeal before this Court. At every stage, 
the endeavor of the authority, tribunal 
or court is to adjudicate on questions 
which will lead in the final result to a 
true determination of the tax liability. 
There may be cases where the assessment 
finally made may be re-opened in 
accordance with the procedure and subject 
to the conditions stated in the relevant 
statute. There may also be cases where a 
rectification of apparent Prrors is 
effected pursuant to jurisdiction granted 
by the relevant statute. Both these 
proceedings are similarly intended for 
the true quantification of the tax 
liability ..... " 

Mr. Jethmalani supported Mr. Jaisinghani 

and Mr. Mistry. In support of his submissions, 

relied upon the authority in the case of CHATTURAM 

v. COMMISSIONER OF INCOME TAX reported in 15 I. T. 

R. Pg. 302, wherein it is held as f u 1 l ovrn 

307-8): 

" It was next contended that in the 
present case notices under Section 22(1) 
and (2) of the Income Tax Act were 
already issued before the Notification of 
26th May, 1940. The notices were the 
foundation of the jurisdiction of the 
Income Tax Officer. At that time the 
Finance Act of 1940 was not operativA in 
the area in question and the Governor, by 
his Notification, cannot give 
jurisdiction to the Income Tax Officer in 
respect of his ultra vires notices. This 
contention is founded on a 
misunderstanding of the jurisdiction of 
the Income Tax Officer and the operation 
of the Income Tax Act. The income tax 
assessment proceedings commence with the 
issue of a notice. The issue or receipt 

(Pgs. 
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of a notice is not, however, the 
foundation of the jurisdiction of the 
Income Tax Officer to make the assessment 
or the liability of the assesses to pay 
the tax. It may be urged that the issue 
and service of a notice under Section 
22(1) or (2) may affect the liability 
under the penal clauses which provide for 
failure to act as required by the not.ice. 
The jurisdiction to assess and the 
liability to pay the tax, however, are 
not conditional on the validity of the 
notice. Suppose a person, even before a 
notice is published in the papers under 
Section 22(1), or before he rAceives 
Notice under Section 22(2) of the Income 
Tax Act, gets a form of return from the 
Income Tax Office and submits his return, 
it will be futile to contend that the 
Income Tax Officer is not entitlPd to 
assess the party or that the party is 
not liable to pay any tax because a 
notice had not been issued to him. The 
liability to pay the tax is foundPd un 
Sections 3 and 4 of the Income Tax Act., 
which are the charging sections. Section 
22 etc., are the machinery sections to 
determine the amount of tax. Lord 
Dunedin in Whitney v. Commissioner of 
Inland Revenue ((1926) A.C. 37; 10 Tax 
Cases. 88) stated as follows:- ~Now, 
there are three stages in lhe imposition 
of a tax. There is the declaration of 
liability, that is the part of the 
statute which determines what persons in 
respect of what property are liable. 
Next, there is the assessment. Liability 
does not depend on assessment, that ex 
hypothesis has already been fixed. But 
the assessment particularizes the exact 
sum which a person liable has to pay. 
Lastly, come the methods of recovery if 
the person taxed does not voluntarily 
pay'. In W. H. Cockerli~e & Co. v. 
Commissioner of Inland Revenue, ((1930) 
16 Tax Cas. 1) Lord Hanworth, M. R., 
after accepting the passage from Lord 
Dunedin's judgment quoted above, observed 
as follows:- 'Lord Dunedin, speaking, of 
course, with accuracy as to these taxes, 
was not unmindful of the fact that it is 
the duty of the subject to whom a notice 
is given to render a return in order to 
enable the Crown to make an assessment 
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upon him; but the charge is made in 
consequence of the Act, upon the subject; 
an assessment is only for the purpose of 
quantifying it'. He quoted with approval 
the following passage from the judgment 
of Sargant, L. J., in the case of 
Williams (not reported):-
'I cannot see that non-assessment 
prevents the incidence of the liability, 
though the amount of the deduction is not 
ascertained until assessment. The 
liability is imposed by the charging 
section, namely, Section 38 (of the 
English Act) the words of which are 
clear. The 8ubsequenL provisionH dH lo 
assessment and so on are machinery only. 
They enable the liability to be 
quantified, and thf-'~n quantified to be 
enforced against the subject, but the 
liability is definitely and finally 
created by the charging section and all 
the materials for ascertaining it ar~ 
available immediately'." 

39. Mr. Jethmalani. a]so n-•lii•d 11por1 thr~ 

authority in the case of KESORAM INDUSTRIES & 

COTTON MILLS LTD. v. COMMISSIONER OF WEALTH TAX 

reported in 59 I. T. R. Pg. 767. 

Supreme Court has again reiterat.ed that the 

liability for tax arises on the last day uf th~ 

Accounting Year even though its quantification may 

be subsequent. 

40. Mr. Bobde fully supported Mr. 

Jaisinghani, Mr. Mistry and Mr. Jethmalani. He 

also submitted that under the Act, once the 

property stands attached, it is available for· 

distribution at a later point of time. He 

submitted that a Notified Party may come into 
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possession and become an owner of the property even 

subsequent to the date of Notification. He 

submitted that even those properties would stand 

attached and available for distribution by this 

Court. He submitted that therefore necessdry dale 

must be the date of distribution. 

41. These are the rival submissions on the 

first question. It is to he seen that all 

parties are agreed that the term "liabiljties d1w" 

must have reference to a point of time. The only 

conflicting views are whether the point of tirnf' 1s 

the date of Notification or whether it LS to the 

date of distribution. 

4 2. The Court has considered both the views. 

Undoubtedly in interpreting a statut.e the Court 

must keep in mind the o!Jjrcct for wh i.ch t:..}w sl.,ll.uLe 

was enacted. It is well known t:..haL therf· WdS rl 

huge Scam under which public mun.ir~s b<>lonsJinrJ tc, 

Banks and Financial Institutions were siphoned c1ff 

into private pockets. One of the objects of U1f·• 

Special Courts Act is undoubtedly to recover dll 

those monies and return them to Ranks and Financi.:i l 

Institutions. It is with this purpose, that the 

Special Court has been set up. The inten~ion w~s 

also to provide a speedier resolution of disputes, 

rec o v e r y a n d · o r di s t. r i but i o n t ha n u n de r· t h '=' n,) rm .=i l 

Civil Laws. However it is also clear that the 



45 

Legislature was aware that even though the remedy 

may be speedier, the recovery and distribution 

would not be immediate and would take some time. 

43. In my view the Legislature has fixed 

priorities keeping the above in it's mind. There 

~ppears to be a good reason why the Legislature has 

not specified the dat~ on which liabilities are to 

be deemed 'due'. In my view this becomes clear on a 

reading of the various provisions of the Special 

Courts Act. If the wording of an Act are clear, 

unambiguous and do not defeat the object of th0 

Act, then the plain meaning must he given effect 

to. The Court has to interpret, not on the basis uf 

what happens subseque·nt 1 y, but on the ba :.:; is of what 

the intention of the Legislature was at time of 

enactment. 

44. In my view, it is clear that when thP 

Legislature gave a first priority to revenues, 

taxes, cesses and rates, it did so anticip;:tf: inc.:J 

that there would be enough 1 eft over to pay t.hf' 

Banks and Financial Institutions. The Legislature 

was aware that liabilities like revenues, L=ixes, 

would have priority over unsecured creditors. The 

Legislature was aware that most of the money whi~h 

has been siphoned out was 1n transactions I. n 

securities. Banks and Financial Inst.i.tutjons whc1 

i lost monies under securities transactions 
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would, in most cases be unsecured creditors. The 

fact that a priority is given to revenue, 

ces.ses and rates clearly indicates that, 

taxes, 

even 

though the object was to return monies lost by the 

Banks and/or financial Institutions, it was not to 

be at the cost of revenue, taxes, cesses and rates. 

The priority normally available to these claims 

over unsecured creditors is maintained. Under the 

Special Courts Act the relevant period 1.s between 

1st April 1991 to 6th June 1992. This for 

purposes of the Special CourLs Act is ( fur wdnt. tJf 

a better term) the 'year of the scam'. In my view, 

i t i s c 1 ea r th a t the i n L (~ n L i (J n o f L he Le q , s L-1 LI 1 rr · 

was to pay off, in priority, 'liabilities due' 

during the year of the scam and upt o the date () f 

Notification. This would so 1.n respect of 

liabilities under Section 11(2)(a) and 11(2)(b). 

Thus liabilities·due for revenue, taxes, cesses 

and rates and amounts due to Banks and/or Pin<lncla] 

Institutions, upto date of Notification are to be 

paid in a priority. In my view this much is clear. 

The argument that 'liabilities/amounts due' upto 

date of distribution are to be pa id 1.s not 

acceptable. This is also clear from the fact that 

under Section 11(2) the Court must discharge 

liabilities, as far as possible, in full As stated 

above it would necessarily take some years hefCJre 
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distribution takes place. The Legislature was WPI l 

etware that as time flowed, liabilities would keep 

on increasing because of recurring liabilities of 

revenues, taxes, cesses and rates as well as 

interest and costs under claims of Banks and 

Financial Institutions would keep on mounting uver 

a period of time. In my view, therefore, the point 

of time which the Legislature contemplated lS a 

point of time where there was a r ea s o n a b 1 F' 

probability of repaying everybody in full. It lS 

quite certain that the later the point of time the 

less the likelihood of parties being repaid 

full. In rny view, it .is, there[<Jrt-:>, cle;-ir U1ctl I h1· 

priorities which were laid down were in respect of 
----~-----~~~-~_,._J- .......... ,,, ... -.._.._..,~~~ . .,.,,.,..~.:-.-;-.,.. .. ~;;,,<.,,.~-,'"~,''- , _ _,_.,,,,..,,......,.,. ... ~ 

what was due on the date of Notific~tion. This IS 

not to say that the other liabilities or debts are 

done away with. All that is meant is that othPr 

liabilities and debts would fall under Sr:-:cti.un 

11(2)(c). 

45. There 1s another reason also why t hf: 

term 'liabilities/amounts due' must have referencf, 

to the date of Notification and not the date of 

distribution. It is clear that ~t or 

distribution Court would have already ascertained/ 

specified liabilities which are tn be distributed. 

Thus if it was to be liabilities/ amounts due on 

date of distribution then Legislature would h,:.ive 
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used the words 'liabilities as may be specified by 

Court from time to time'. The Legislature has so 

provided under Section 11(2) (c). Under Sect.ion 

11(2) (c) all liabilities upto date of distribution, 

which the Court has specified from time to time are 

to be discharged. Under Section 11(2) (al ,:ind 

11(2)(b) the Legislature has knowingly used the 

word 'due'. The intention is clear. Jt was to hdvP 

reference to some point of time other than thP 

point of time of distribution. The only otr1Pr point 

of time, under the Special Courts Act, is the date 

of Notification. 

46. However the question stil 1 arises 

whether the taxes, which are to be paid l n 

priority, are only those where an assessment has 

taken place and demand made prior to date of 

Notification. The Legislature was well aware that 

it normally takes 2 to 3 years before 

assessment is completed and demands made. Thus 

practical terms only assessments and demands 

J n 

for 

the years 1989/90 or at the most 1990/90 would have 

been made. In practical terms assessments for the 

year of the scam would not have been made. To 

accept the arguments of Mr. Setalvad, Mr. Parikh 

and Mr. Bharucha would mean that under Section 

11(2)(b) amounts due upto date of Notification are 

to be paid, but under Section 11(2) (a) taxes due 
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upto assessment year 1989/90 and/or at the most 

1990/91 would be paid in priority. This would 

necessitate giving a different meaning to the word 

.... due' under Section 11(2) (a) and under Section 

11 ( 2) ( b). In my view the Legislature clec1rly 

intended a same point of time when it used the word 

.... due' in both sub-sections of Section 11(2) . i\n 

interpretation which arbitrarily gives <Jj ff Prent 

meanings should not be and is riot accepted. 

47. Further under the Income Tax AcL, d 

liability falls due on the last day of the 

Accounting Year. The various authorjt_jps of thr" 

Supreme Court cited by Mr. ,fdisinghani, Mr. Mjstry 

and Mr. Jethmalani make this position very clear. 

The authorities of the Supreme Court also make it 

clear the liability to pay Tax 1s a present. 

liability though the tax becomes payable after it 

is quantified. The authorities of the Supreme Court 

make it clear that there is a perfecter.I dP.bt nn the 

last date of the accounting year. These authorities 

are binding on this Courti Any other contrary 

authority, English or Indian, cannot be considered 

to be good law in India. All persons got Notified 

in July and August/or 1992. Therefore 'liabilities 

for taxes due' would be liabilities including and 

upto Assessment Years 1992-93. These would have 

fallen due even though quantification is to be at a 
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later date. Merely because the assessments are not 

completed and demands not made does not mean that 

this is not a liability which does not get priority 

under Section 11(2) (a). Once it is a liability due 

it gets a priority. The crystallization of the 

exact amount payable may take place at a 

date. 

later 

48. At the same time in my view it was nol 

the intention of the Legislature to postponr• 

indefinitely the return of properties to Banks and 

Financial Institutions. The Legislatun-• i ntendr•d 

distribution in priority upto date of Notificatlor1 

yet did not want distribution to be held up ,,1hr0 n 

Court had recovererl and was ready to distribute. rt 

is for this reason that no point of time has bePn 

specified under Sections 11(2) (al and 1J(2)(b). 

This is the only reason why a point of time could 

not be specified. This makes certain other things 

clear. As stated above the Legislature was aware 

that normally it takes 2 to 3 years before 

assessments are completed and demands made. The 

Legislature was also aware that :it-. wnu]d take at 

least 2 to 3 years before distribution could take 

place. The reasonable anticipation that 

assessments upto assessment years 1992/93 would Le 

completed before distribution took place. HowevPr 
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the Court was not to wait for the assessment and 

demand. Court can only distribute ascertained 

amounts and/or liabilities. Whilst distributing 

Court will only take into con~ideration such 

liabilities as have been ascertained, quantified 

and crystallised. Thus if assessments are not 

completed Court will not have before :it any 

ascertained and/or quantified amount. The priority 

would then be lost. Similarly if ,·-is!-H!SSrnPnt for ;:my 

re-opened and year has been 

proceedings are 1n progress the Court whi 1st 

distributing will only take into account figures as 

per the earlier assessments. This unless c1nd 

until the re-assessment proceedings are completed 

and an Order passed. This, 1n my view, 

have the effect of encouraging the 

will also 

Income Tax 

Department to proceed expeditiously and not in its 

usual slow manner. 

49. This, so far as question No. 1 JS 

concerned. 

50. 

is: 

As set out above, the second question 

" Wf1ether the phrase 1 taxes' as used 
in Section 11 of the Special Court (Trial 
of Offences Relating to Transactions 1n 
Securities) Act, 1992 can only mean 
amounts due as and by way of taxes or 
whether it would also include penalties 
and interests, if any." 
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51. The Learned Advocate General has drawn 

the .attention of this Court to a pdra 1n La\v uf 

Income Tax by Kanga & Palkhivala. 

has been mentioned as follows: 

On page lfi30, it 

52. 

"Power to levy penalty. - Penalty is nor~ 
additional tax. This section makes 
provision for the imposition of a penalty 
on contumacious or fraudulent assessees. 
Its provisions do not vjolate the 
fundamental rights under the Constitution 
( 2 8 I TR 6 0 l ; 3 6 I TR 14 0; 9 7 I TR 6 6 0; 9 9 
ITR 448; 159 ITR 477). The penalty is in 
addition to the income tax, if any, 
determined as payable by the assessee; 
but penalty is not additional tax (111 
ITR 347; 139 ITR 548). The SuprernP 
Court's observations to the cont1·ary Ln 
Abraham v. ITO (41 ITR 425) and CIT v. 
Bhikaji Dadabhai (42 ITR 123) are, it 1s 

submitted, incorrect. Tax and penalty, 
like tax and interest, are djstinct ,rnd 
different concepts under this Act 142 TTR 
57L 48 ITR 182; 77 ITR 107; 76 ITR 642; 
96 ITR 175; 96 ITR 562; 108 ITR 787; 121 
ITR 326; 151 ITR 584). However, the word 
'assessment' would cover penalty 
proceedings, if it is used (as it is in 
some sections) to denote the whole 
procedure for imposing liability on thr 
taxpayer, and that is the correct ratio 
of the Supreme Court's decisions in 
Abraham's case and Bhikaji Oadabhai's 
case. 

The power to impose a penalty 1s 
given to the AO and the CIT(A). The power 
of the AO to impose a penalty does not 
cease when an appeal is filed against 
the assessment (83 ITR 750). 

The Learned Advocate General has 

submitted that the view of the author as set out in 

this para is the correct view. He has submitted 

that the authorities of the Supreme Court in the 

case of Abraham v. I. T. O. reported in 41 I. T, R. 
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Pg. 425 and in the case of C. I. T. v. Bhikaji 

Dadabhai reported in 42 I. T. R. Pg. 123 11nH,L tw 

restricted to the facts of those cases and must not 

saying that penalty is an additional tax for a 11 

purposes. 

53. The Learned Advocate General referred tn 

the case of C. A. ABRAHAM v. INCOME TAX OFFICER 

reported in A. I. R. (1961) S. C. Pr:3. 609 wherein 

the Supreme Court has held that the Income Tax A~t 

provides a complete machjnery (or dSHP.SHmPnl of t~x 

and imposition of penalty. He suhm it t-ed Lhcd. this 

shows that Lhe concept of tr:1x and penalty rin~ tW(J 

different concepts. 

54. He also relied U[..Jcrn U1e authority <>f the 

Supreme Court in the case of COMMISSIONER OF' INCOME 

TAX v. BHIKAJI DADABHAI & CO. reported in A. I. R. 

(1961) S. C. Pg. 1265. In this case, the Supreme 

Court held that penalty has been regarded r:1s 

additional tax. The Supreme Court, however, held 

that there are distinct prov1s1ons made for 

recovery of tax and penalty. The Supreme Court 

held that this did not alter the true character of 

penalty imposed. The Supreme Court held that 

imposition of penalty is a necessary concomitant or· 

incident of the process of assessment, 

collection of tax. 

levy and 
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55. The Learned Advocate General also relied 

upon the authority in the case of COMMISSIONER OF 

INCOME TAX v. EXPRESS NEWSPAPERS (P.) LTD. reportPd 

in 11 T 
l. • T. R. Pg. 3 4 7 . In this case, after 

considering various authorities, the Madras High 

Court has held that penalty is not an additional 

tax. 

56. Mr. Andhyarujina also referred to LAW OF 

INCOME TAX by Sampat and Iyer, 8th Edition, wherein 

on Pgs. 

follows: 

4524-5 and 5919-20 it 1s obser-ved .-JS 

"6. Tax, penalty interest, fine or ctny 
other sum. - These different expressions 
denote different things. The expressJon 
'tax' has been defined in SPclion 2143) 
to mean income tax and super tax (so ]ony 
it was leviab]e). Jt is different. fnim 
penalties, fines and interest levied 
under the Act (116 ITR fi20), buL it 
includes the surchary1~ and ddc]j Ii rma l 
surcharge, if any, lev.i_ed undf~r 1-_h1• 
relevant Finance Act (83 TTR 346; 101 TTR 
24). Tax and penalty an:! different (149 
ITR 233) though penalty has sometimes 
been described as additional tax (41 ITR 
425; 42 ITR 123). So also tax and 
interest are distinct and different 
concepts (42 ITR 57; 48 ITR 182; 45 ITR 
47). The 1922 Act referred only to tax, 
penalty or interest but the 1961 Act has 
added the categories of fines and of 
'any other sum' payable under the Act. 
7. Penalty is additional tax. - In th0 
context of the provisions contained in 
the 1922 Act, the Supreme Court in 
Abraham (CA) v. ITO (41 ITR 425) held 
that penalty is only additional tax, 
which is designated as penalty, and which 
is imposed in view of the dishonest and 
contumacious conduct of the assessee. 
The Supreme Court in CIT v. Bhikaji 
Dadabhai & Co. (42 ITR 123) in the 
context of Hyderabad Income Tax Act which 
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ceased to have effect from l April, 1950, 
reiterated the position and held that the 
levy, assessment and collection of income 
tax would comprehend the levy of penalty 
also. Again, in Jain Brothers v. Union of 
India (77 ITR 107), the Supreme Court had 
to deal with the legality of the levy of 
a penalty under the 1961 Act, with 
reference to a return filed under the 
1922 Act before 1 April, 1962, when the 
1961 Act came into force. Upholding the 
levy of penalty in such a case, th0 
Supreme Court observed: 'Although penally 
has been regarded as an additional tax in 
a certain sense and for certain purposes, 
it is not possible to hold that penalty 
proceedings are essentially continuation 
of the proceedings relating to assessment 
where a return has been filed'. On the 
other hand, though penalty is recovPred 
by including it in the notice of demdnd 
under section 156 and for purposr-•s of 
recovery it is t rf~a ted ~c1 s Lax ,irH], 

thereforr~, provisions r:orit;iir1r:d 111 

s e c t i o n 2 2 0 , e L s e q c1 p L:J ] y , \v 1-H~ n~ d 

penalty has already been imposed but has 
not been paid, the income tax ;iut:.h()rit.y 
has no power to impose a furLhr=r per1c1l Ly 
for failure to pay penalty already 
imposed, as it cannot be said that the 
imposition of penalty is also a mode of 
recovery of tax (29 ITR 456; 69 ITR 709; 
46 ITR 762; 68 ITR 840). Obviously l:he 
theory of treating penalty as an 
additional tax is only for certain 
purposes and cannot be extended beyond 
its scope (99 ITR 507; 96 ITR 175; 106 
ITR 384; 106 I'l'R 682; 98 ITR 540). The 
Income Tax Act carries within it a 
dichotomy in this regard and this 
dichotomy would be destroyed if penalty 
is construed as only a part of the tax 
(122 ITR 1014) ." 

The Learned Advocate General submittrcd 

that interest is also a di ffer·pnL cuncPpt frrJm Li:,. 

In support of this, he relied upon the authority 1r1 

the case of BHOR INDUSTRIES LTD. v. COMMISSIONER OF 
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INCOME TAX reported in A. I. R. ( 1961 ) S . C. Pg . 

11.00 wherein the Supreme Court held that interest 

is not to be treated as tax even though it 1s 

recoverable along with tax. 

58. Mr. Andhyarujina also relied upon thP 

authority in the case of P. S. SUBRAMANYAN, ITO v. 

SIMPLEX MILLS LTD. reported 1n 48 I. T. R. Pg. 182 

wherein the Supreme Court rejected the contentior1 

that interest was part of tax. The Supreme Court 

held that it cannot obviously be suggested that 

interest is tax paid by the assessee. 

5 9. The Learned Advocate Genera] al so n~] i ed 

on the authority in Lhe caH(:! uf COMMISSIONER OF 

INCOME TAX v. NONSHI DEVSHI KATTAWALA (P) LTD. 

reported in 45 I. T. R. Pg. 47. In this casr:•, 

Kerala High Court has held that Lax, interest and 

penalty are three distinct and different items 

dealt with under the Income Tax Act. 

60. The Learned Advocate General also relierl 

upon the authority 1n the case of COMMISSIONER OF 

INCOME TAX v. T. RAJA & SATYANARAYANA MURTHY 

reported in 96 I.T. R. Pg. 175. In this case, 

Andhra Pradesh High Court has held that proceedings 

for levy of penalty are independent proceedings and 

the appropriate stage for levy of penalty is after 

the completion of the assessment proceedings. 

61. Learned 
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Advocate General. He submitted that the word 'tax' 

would not include interest or penalty. He submitted 

that this is very clear if one looks at the 

provisions under the Provincial Insolvency Act, 

1920 and the Presidency-Towns Insolvency Act, 1909. 

He submitted that under Section 61 of the 

Provincial Insolvency Act, 1920 and Section 49 of 

the Presidency-Towns Insolvency Act, 1909 all debts 

due to Government or local authorities have 

priority. He submitted that if the intention of 

the Legislature was to give priorily to interest 

and penalties, the Legislature wou] d have usc::•d 

similar words in the Special Court Act. He 

submitted that the Legislature hr,1s chosen l.o gtVf'' 

priority only to taxes. 

62. Mr. Setalvad points out that under the 

Income Tax Act, there are a number of provisions 

which provide for payment of monies in addition to 

taxes. He referred to Sections 215, 216 ~nd 217 

whereunder interest is payable if advance 1s not 

paid in full. He also referred to Section 220(2) of 

the Income Tax Act wherein interest is levied for 

failure to comply with a Notice of Demand. 

pointed out that under Sec ti on 2 ( 4.3) of the Incorncc· 

Tax Act, word "tax" had been dP.finP.d 1.o mean InconH? 

Tax chargeable under the provisions of the .:;ct. He 

points out that under Section 4, the rate which 1s 
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payable on tax 1 s the rr.1 LP spec j f i 1'!d :t n I he 

relevant Finance Act. He submitted that rhe U•nn 

"tax" as defined in the Income Tax Act I. s 

conceptually different from payments required by 

law to be made because tax 1s not paid within the 

prescdbed time or at al 1. He s11brniu-_ed that 

amounts cannot be equated wjth tax. 

such 

63. Mr. Setalvad also submitted that there 

is no ambiguity in the Special Court Act. Be 

submitted that even if there was an ambiguity, a 

narrow meaning had to be given i_n order to furth,,r 

the object of the Act. He submitted that par:-rn101rnt·_ 

Lo !'l.u1 k :--; , ir1d 

Financial Institutions, if a wider rnPan1ng ) , . . --, 

given, then that object would br~ frusLrr1Lr:~d. 

64. 

Bharucha, 

Mr. 

Mr. 

Parekh, Mr. 

Mistry and Mr. 

Jaisinghani, 

'T'ulzapurkar a l 1 

supported the submissions of the Learned Advocate 

General and Mr. Setalwad. 

65. Mr. Mistry and Mr. Bharucha also pointed 

out the provisions of Sections 219, 220, 221, 229, 

They 234A, 234B and 234C of the Income Tax Act. 

pointed out that all these Sections make a 

distinction between tax, interest and penalty. 

They point out that under Section 229 of the Income 

Tax Act, interest, fine and penalty are to be 

recovered as tax. They point out that if interest, 
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penalty and fine were tax, then there would be no 

need for a Section like Se~tion 229. They point out 

that Section 229 had to be incorporated becausP 

interest, penalty and fine are not tax. They also 

re.lied upun the authtlrily uf the S11p1·emr'' Cuur·t 111 

the case of ASSOCIATED CEMENT CO. LTD. v. 

COMMERCIAL TAX OFFICER reported in A. I. R. ( 19 R 1 ) 

S. C. Pg. 1887. 

held that tax, 

In this case, the Supreme Court has 

interest and penalty dre three 

different concepts 

66. They also relied upon the authority 1n 

the case of BHOR INDUSTRIES LTD. v. COMMISSIONER OF 

INCOME TAX reported in 42 I. T. R. Pg. 57. 

from Lax. 

67. On the other hand Mr. Dr. 

Balasubramc:1nian, Mr. Chctttc"r jr~e and Mr. Vyc1s h:ivc• 

submitted that penalty is an additional tax. They 

relied upon the Judgment of the Supreme Court 1n 

the above mentioned two cases, viz, Abraham v. ITO 

( 41 

12 3 ) . 

ITR 425) and CIT v. Bhikaji Dadabhai (42 ITR 

They submitted that these authorities of the 

Supreme Court are very clear and that they would b0 

binding on this Court. 

68. Mr. Vyas also submitted that the Income 

Tax Act is enacted by drawing authority from Item 

No. 82 of VIIth Schedule of Constitution of Indi~ 



60 

where Union of India (CentraJ Government) is 

empowered to levy and collect 'Taxes' on 1ncorne 

other than agricultural income. He submitted that 

Article 270 of Constitution of IndiA deals with 

taxes to be levied by Central Government and to he 

shared between State Government 

Government. He submits that there 

and 

it 

Central 

1.s dlso 

mentioned that taxes on income will be levied and 

collected by Central Government and will be shared 

with State Governments. He submitted that the 

Income Tax Department levies and er;] lecls I fH'(Jfil(' 

tax, interest and penalLies as 

the Income Tax Act. He sub111ilH th,il iHIH.l I l fl I:-; 

collected, whether collected as tax, i.ntPJ"Pf;j 

and/or penal t.y are shar,•d wi Lh SLiLr• (;ovr•r·n1111•r1I :--; 111 

the ratio decided by the Finance Cumrnission from 

time to time. He submitted that if 'Tdxes' ,-JCJU l r] 

only mean income tax and not penalty and interest: 

levied under the Act, Central Government need not 

share interest and penalties with State 

Governments. He submits that the term 'taxes' has 

a wide meaning and because of the wide meaning of 

the word 'Taxes' the Central GovernrnPnt .ls sharing 

unrler income tax, interest and penalties levied 

Income Tax Act with State Governments. He suhmits 

that this shows that the meaning of thA term 

'taxes' lS not restricted only to tax but it l S 
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wide enough to cover interest, penalty and other 

cess levied under Income Tax Act which was enacted 

in view of the provisions of the Constitution. He 

submitted that, in the Special Courts Act J n 

Section 11(2)(a), the word used is l·Jp 

submitted 

Constitution includes interest and penally, so 

also under Special Courts Act the term 'taxes' must 

be held to include interest and penalty. ln other 

words the term 'Taxes' as used in Section 11(2) (a) 

of the Special Courts Act should have the 

meaning as in the Constitution. 

69. Dr. RdL:1subramanic1n d!sn s11!Jmit.tr-,d 

penalty, interest and fine are also under the sarnP 

statute, v 1 z • , L h (~ T n r ~ o III r • 'f'; i x /\ c • t . • s1d1111 it t r•rl 

that the statute refers Lu income Lax, dividr•nd 

tax, surcharge, etc. He submittHd th~t. as Vdr.lOUS 

terms have been used in the statutf", they must r1l J 

be deemed to be tax. He submitted that nn 

basis even penalty and interest should be const.n1ed 

to be tax. He submittEd that whatever 1s part of 

process of assessment must be deemed to be tax. 

7 0. I have considered the rival' submissions. 

In my view, the question of interpretation of 

statute only comes in if there is any ambiguity 1n 

the statute. In my view, so far as this question 

is concerned, the provisions of the Special Courts 
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Act are very clear. Under the Special C:c:,urts Act, 

what is given priority to is only 'revenue, tax, 

cess and rates' . 'l'he term "tax" has been def j ned 

under the Income Tax Act itself. Under Sect.ion 

2(43), "tax" only means in relation to an 

Assessment Year the income tax chargeable under the 

provisions of this Act. There cannot bP. the 

slightest doubt that neither penalty nor interest 

is income tax. The authorities of the Supreme 

Court which are relied upon and referred to by Mr. 

Bobde do not lay down that for all purposes pendlly 

must be construed to be an additional tax. I H 

seen in the Provincial Insolvency Act, 1920 and I.he 

Presidency-Towns InHolvr•nr'.y Act, 1909, pi-1,n·it y 1s 

given to c.111 debts of I.hi~ Covr-•rr11111•nl.. r r 

intention was to give priority to All debts, 

I he·• 

then 

the Legislature wou] d have used the same t.errn 1rndPr 

the Special Courts Act also. Under the Special 

Court Act, the Legislature has chosen to 91v0 

priority only to 'tax' and nothing else. The 

language of the Section being clear, it is not open 

to this Court to try and widen that ambit. In my 

view, the submission of Dr. Ba]asuLramanian that 

because all these terms appear in the Income Tax 

Act, they must all be construed as tax, lS ,:1 

submission which merely needs to be stated to be 

rejected. 
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the various other Courts are clear. The term "tax, 

penalty" and "interest" are conceptually different. 

Priority has been given only to tax and nothing 

else. 

71. That brings us to the third question 

which is as follows: 

" Whether penalty and/or interest can 
be levied on or charged to Notified 
Parties after the date of Notification." 

72. This question arises because under the 

Special Courts Act all properties of the Notified 

parties stands attached. The Notified p,cirti.es c1re 

no longer in a position to deal with the ,:1ttach1~d 

properties. Thus even thnu<;:Jh JS n < > 

declaration of bankruptcy, the eff1:·ct JS Lh.il. 

in the manner which they ot he rw i se would hd Vt'• 

been entitled to deal. Once attachment takes 

place, those properties can only be disposed off in 

the manner as directed by this Court. Thus even 

though there is no insolvency or winding-up, the 

practical effect of these provisions is very akin 

to an insolvency or winding-up. For all practical 

purposes, the hands of a Notified Party are 

completely tied up.\ A Noticed party may have 

assets sufficient to pay off certain liabilities. 

Yet by reason of the Special Courts Act, he cannot 



64 

do so. Thus under various contracts or undr"r 

various other laws, the Notified Parly may bP 

required to do certain things. Yet by reason of 

the Special Courts Act, he could be precluded from 

doing those things. This could be bet t F: 1· 

illustrated by way of examples. Under Secti<,n 2~~4R 

of the Income Tax Act, a Notified Party 1s liable 

to pay advance tax. If he fails to pay such 

advance tax or if the tax paid is less than 90% uf 

the assessed tax, he becomes liable to pay interest 

at 2% per month. Similarly under Section 220(2), 

if a demand has been made to pay any tax, interest 
0,. 

or penalty and ~ Notice of Demand 1 S 

the party and if within 3 l) days of such serv1cr-0 ,. 

rate of 1.5% per month. Similarly there arP 

provisions for imposing penalty under the Tnf:orne 

Tax Act. Also Banks and Financial Institutions 

continue to charge interest and in some cases ev0n 

penal interest on unpaid amounts. A Notified party 

may have enough assets to pay Advance Tax and/or 

the amount of the demand notice, yet the Notified 

party is unable to do so as all his assets arP 

attached and the time for distribution has not yet 

arisen. Similarly a Notified party having 

sufficient assets may have opted to pay off some 

iank or Financial Institution. This so that 
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interest would stop running. Yet now the provisions 

of the Special Courts Act prevent the ~otified 

party from making any payments. It is in this 

context that the Court raised the question whether 

penalty and/or interest can be levied or charged on 

Notified Parties after the date of Notification. 

73. The Learned Advocate General relied upon 

the case of RAJRATNA NARANBHAI MILLS CO. LTD. v. 

SALES TAX OFFICER reported in 71 Co. Cases Pg. 149. 

He submitted that a Notification under the Special 

Court Act has the same effects as a winding-up 

and/or bankruptcy. He submitted that this being the 

case, the Court must apply the same principles as 

apply in cases of bankruptcy. 

74. Mr. Setalvad supported the Learned 

Advocate General. He relied upon the case of 

BARODA BOARD & PAPER MILLS LTD. v. INCOME TAX 

OFFICER reported in 46 Co. Cases Pg. 2511 wherein 

the Gujarat High Court has held that no. penalties 

could be recovered against a Company after it has 

been ordered to be wound up. This on the footing 

that it could not rationally be regarded as an 

Assessee in Default. Mr. Setalvad points out that 

the Supreme Court has, in the case of Rajratna 

Naranbhai Mills Co. Ltd. (supra), specifically 

approved this part of the Judgment. 

75. Mr. Setalvad also relied upon the case 
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of INCOME TAX OFFICER v. OFFICIAL LIQUIDATOR 

reported in 52 Co. Cases Pg. 156. In this case, 

the Kerala High Court has held that the Income Tax 

Authorities cannot prove a claim for interest for 

periods subsequent to a winding-up under Section 

220(2) of the Income Tax Act. The Kerala High Court 

held that the provisions of Section 220(2) shou1d 

be confined to an assessee who is free to comply 

with the requirements of that Section. The Kerala 

High Court has held that where Insolvency Rules 

have to be applied, then interest cannot be claimed 

from the Company in liquidation for period 

subsequent to the winding-up. 

76. Mr. Setalvad also draws support for thjs 

submission from the observations in the case of In 

re SAVIN reported in 7 Ch. Appeals Pg. 760. 

also relied upon passages from Mulla on Law of 

Insolvency, 3rd Edition, Pg. 354, wherein 

been mentioned that interest accruing 

i.L has 

after 

adjudication is not admitted to proof. It has also 

been set out in Mulla that there are two exceptions 

to the above rule. The exceptions are where the 

debt is payable at a future date with interest 

and/or where there is a surplus. It is mentioned 

that the theory of bankruptcy is to stop all things 

at the date of the bankruptcy and to divide the 

wreck of the man's property as it stood at that 
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date. 

77. Baseq on this, Mr. Setalvad submitted 

that after the date of the Notification, no 

interest or penalty could be claimed. Mr. Setalvad 

s~bmitted that this is so becaus~ 9£ properties- of 

Notified Parties stand attached and it cannot be 

said that such persons were at fault. 

78. 

statute 

Mr. Parekh has submitted that 

is drastic. He submitted that 

the 

all 

activities of Notified Parties have come to a stand 

still and there is in effect a disability 

akin to bankruptcy. He submitted that by virtue of 

attachment of all properties, all profit making 

activities have come to an end. He submitted that 

any interpretation whic:h would lead to an 

unreasonable result must be He 

submitted that the Court must adopt an 

interpretation which must be reasonable and 

practical. He submitted that, after the legal 

disabilities in which the Notified party is placed, 

if the Court were to still hold that the Notified 

parties continue to remain liable to pay interest 

and/or penalty, then it would lead to very unfair 

results. He submitted that in most cases it would 

make the Notified party bankrupt or insolvent. He 

submitted that for this reason, the Court 

that the Notified Party is ri~iable to 

must hold 

pay any 



. ' 

• 

----r-..,.-.-------

68 

penalty or interest. Mr. Jaisinghani, Mr. Mistry 

and Mr. Jethmalani supported these arguments. 

79. Mr . Bharucha on the contrary submitted 

that there is no abrogation of any rights of any 

parties. He submitted that in the absence of any 

express provision abrogating any right, the right 

to claim interest would continue to run. He fairly 

admitted that the Notified Parties were under a 

disadvantage. He submitted that however that would 

not mean that Banks and Financial Institutions 

could not charge interest. He submitted that it 

would be for the Cour~ to keep in mind the fa6t of 

the Notified party being under a disadvantage and 

in each case, depending on its facts> decide 

whether or not interest/ penalty should be granted. 

80. Mr. Bobde submitted that the Special 

Courts Act does not automatically abrogate or set 

aside all provisions of all other statues. he 

submitted the non obstante clause in Sections 11 

and 13 of the Special Courts Act will operate only 

if there is anything contrary to or inconsistent 

with the provisions of the Special Courts Act. Mr. 

Bobde submitted that under Section 11 this Court is 

given powers to give directions and to distribute 

properties of Notified parties. He submitted that 

however the powers given to the Tax authorities to 

assess and levy taxes, interest and/ or penalties 
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are not abrogated. He submits that the Tax 

Authorities can still exercise all the powers given 

to them under the various tax laws. He submits that 

this Court canht}~e.in- sit in Appeal over the Orders 

passed or assessments made. He submits that the 

Appeals would continue to be as per the normal law. 

He submitted that at the highest this Court could 

refuse to release monies, if it considers a claim 

or demand unjust or exorbitant. In support of his 

submission Mr. Bobde relied upon the case of S. V. 

Kond~akar, Official Liquidator of Colaba Land & 

Milla Co.· Ltd v/s V. M. Deshpande, I. T. Officer 

reported in 83 I. T. R. Pg. 685. In this case the 

Supreme Court held that the I. T. Officer was 

entitled to commence or continue assessment or re-

assessment proceedings in respect of a Company 

ordered to be wound up without obtaining leave 

under Section 446(1) of the Companies Act, 195fi. 

The Supreme Court held that the liquidation Court 

would have full powers to scrutinise the claim of 

the revenue after the income-tax has been 

determined and its payment demanded from the 

Liquidator. The Supreme Court held that it would be 

open to the liquidation Court to then decide how 

far under the law the amount of income-tax 

determined by the department should be accepted as 

a lawful liability on the funds of the Company in 
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liquidation. 1'he Sup renH-' Cnu rt hP 1 cl t h,1 t I h.1 t 

st.age t.he \,inding up Court. Cd.ll ful .l_y sdf~~-guard the 

interests of the Company and its creditors. 

81. Dr. Balasubramanian submitted that the 

Notification did not make Notified Parties 

physically extinct. He submitted that the Notified 

Party continued to be an assessee and that the 

Special Courts Act made no change to the Tax Laws. 

He submitted that by virtue of the Special Courts 

Act, no exemption was granted to the Notified 

party. He submitted that a Notified party 

continued to remain bound by the provisions of the 

Income Tax Act. He submitted that if a contrary 

view was taken, then there would be exercise of 

discretion in favour of Notified/guilty parties 

which discretion would not exist in f~vour of an 

ordinary/good citizen of the country. 

82. Dr. Balasubrarnanian also submitted that 

by virtue of Sections 2 and 11 of the Special 

Courts Act, in effect a Notified Party was put into 

a civil death. He submitted that the Notified 

party had an absolute disability. He submitted 

that the Custodian became a Representative Assessee 

on behalf of the Notified Parties. He submitted 

that now it was the duty and the obligation of the 

Custodian to file returns and pay taxes. 

83. At this stage Mr. Bobade interrupted and 
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informed Court that these must not be deemed to be 

arguments on behalf of the Income Tax Department. 

One Mr. K. V. M. Pai, Commissioner qf Income Tax, 

II Circle also asked Mr. Bobde to inform Court that 

Dr. Balasubramaniam was not instructed by the Tax 

Department to make any such submissions on their 

behalf. Dr. Balasubramanian then stated that he was 

merely assisting the Court. In my view this last 

submission of Dr. Balasubramanian i.e. that the 

Cus~odian is a Representative Assessee, merely 

needs to be stated to be rejected. All that hdp~ 

pened is that the properties stand attached under 

the provisions of the Sp,~c:i.al CourLs Act. Then· is 

no vesting of properties :i.n the Custodian. The 

Custodian is neither an il'Jf~nt nor a CJUrirdian nrH d 

manager nor an adminis~rator nor a trustPe of thP 

Notified parties. The Custodian does not become 

the owner of the property nor does he step into the 

shoes of a Notified party. The Custodian is merely 

an Officer of this Court and nothing more. He has 

to deal with the property as per the directions of 

--. 
the Court •. ___ , 
84. Mr. Tulzapurkar submitted that the 

Special Court Act does not deal with substantial 

rights or obligations of any party. He submitted 

that the Special Courts Act does not confer any 

substantive rights nor does it take away or 
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discharge obligations and/or liabilities. He 

submitted that the Special Courts Act merely 

secures properties of Notified Parties from further 

alienation so that they would be available for 

distribution to creditors. He submitted that the 

Special Courts Act merely lays down a manner of 

distribution. He submitted that in laying down the 

manner of distribution, some artificial priorities 

had been created. 

85, Mr. Tulzapurkar submitted that the 

Special Courts Act is not inconsistent with the 

General Law. He submitted that the only provision 

which is inconsistent with General Law was the 

creation of the priority. He submitted that 

interest forms an integral part of contrdclual 

obligations of parties. He submitled that none of 

the contractual obligations have been dischargRd by 

the Special Courts Act. He drew the attention of 

this Court to Section 4, of the Special Courts Act, 

wherein the Custodian could cancel any contract 

entered into fraudulently or with a view to defeat 

the provisions of this Act. He submitted that this 

makes it clear that all contracts, unless canceled 

by the Custodian under Section 4, remain binding 

and in force even against Notified Parties. 

86. Mr. Tulzapurkar submitted that a pending 

contract could be discharged only under the 
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Doctrine of Impossibility of Performance. He 

submitt~d that the enactment of the Special Courts 

Act has not resulted in impossibility of 

performance, such as to free the Notified Party 

from his obligation to perform a contract as a 

whole or to perform his obligation as regarding 

payment of interest. Mr. Tulzapurkar submitted 

that the only disability- contemplated by Law is 

under Section 56 of the Contract Act. He submitted 

that the Special Courts Act does not frustrate any 

contracts. Mr. Tulzapurkar submitted that the 

effect of frustration under Section 56 would be 

that the other party would also stand dischHrged of 

the contract. He submitted that almost all the 

Notified Parties have in fact approached this Court 

for fulfillment of contracts by way of Applications 

for right shares, by way of payment of installmPnls 

for purchase of properties, for permission to 

complete agreements to sell, etc. He submitted 

that this Court has in fact granted those 

Applications and permitted performance of those 

contracts • He submitted that so long as the 

contract subsists, the obligation to pay interest 

and/or penalty does not stand frustrated. 

87. Mr. Tulzapurkar submitted that merely 

because performance becomes more onerous, it does 

not lead to a discharge of the contract on the 
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ground of impossibility. He pointed out that under 

Section 537 of the Companies Act, the Official 

Liquidator could disclaim onerous contracts. He 

submitted that there was no such provision in the 

Special Courts Act. 

88. In support of his contention that there 

was no frustration, Mr. Tulzapurkar relied upon the 

authority of the Supreme Court in the case of ALOPI 

PARSHAD & SONS LTD. v. UNION OF INDIA reported in 

A. I. R. (1960) S. C. Pg. 588 as well as the 

authority of the Supreme Court in the case of SETH 

MOHAN LAL v. GRAIN CHAMBERS LTD. reported in A. I. 

R. (1968) Pg. 772. He also relied upon the passage 

in Pollock & Mulla's Indian Contract & Specific 

Relief Act on Pg. 622, 11th Edn. which reads dS 

follows: 

89. 

"More Onerous Narrow Limits of 
Doctrine. - Doctrine of frustratioh must 
be applied within very narrow limits 
(Tsakirogolou & Co. Ltd. v. Noblee Thor] 
(1961) 2 WLR 633: (1961) 2 All.E,R. 179; 
(1962) AC 93). Frustration is not to be 
lightly held to have occurred (Ibid; 
(1959) 2 WLR 179; David Contractors Ltd. 
v. Fareham Urban District Council (1956) 
AC 696). It is useful within its proper 
limits (Ibid; Twenteshe Overseas Trading 
Co. Ltd. v. Uganda Sugar Factory (1945) 
APC 144). Disappointed expectations do 
not lead to frustration (David 
Contractors Ltd. v. Fareham Urban 
District Council, 1956 AC 696; ( 1956) 3 
WLRl 37; Kunjukrishnan v. State of Kerala 
AIR 1983 Kerala 73)." 

Mr. Tulzapurkar also relied upon an 
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unreported Judgment of our High Court dated 22nd 

June 1987 in Misc. Petition No, 40 of 1984 in A. S. 

First Appeal No. 245 of 1979 (STATE BANK OF INDIA 

v. EDWARD TEXTILE MILLS LTD,). In this case, the 

question was whether under the provisions of the 

Sick Textile Undertakings (Nationalisation) Act, 

1974, the Commissioner for Payment was bound to pay 

a claim along with interest thereon. The Court 

held that the liability which is incurred is a 

liability to pay the amount advanced together with 

interest thereon. The Court held that the 

liability would include liability to pay interest 

until such time as the loan is repaid in full. 

90. Relying upon this Judgment, Mr. 

Tulzapurkar submitted that the liabilities would 

necessarily include the liabilities to pay the sum 

with interest. He submitted that as the liability 

is to pay the principal amount along with interest, 

the Court should not interfere and/or abrogate 

substantive rights of a party particularly when the 

statute does not either by express or necessary 

inference abrogate such rights. 

91. In support of this last submission, Mr. 

Tulzapurkar relied upon the case of CHINA 

VENKATARAJU v. PULAVARTHI LAKSHMANASWAMI reported 

in A, I. R. (1931) Madras Pg. 729. 

92. 
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provisions of the Insolvency Act and the Companies 

Act. He pointed out that under Section 49 of the 

Presidency-Towns Insolvency Act, 1909 as well as 

under Section 61(6) of the Provincial Insolvency 

Act, 1920, even in cases of insolvency, interest iR 

payable. He submitted that a Notified Party should 

not be put on a higher footing. 

93. Mr. Tulzapurkar relied upon the 

authority in the case of In the matter of DEBRA DUN 

MUSSOORIE ELECTRIC TRAMWAY CO. LTD. reported in A. 

I. R. (1934) All. Pg. 189 wherein it was held that 

on a winding-up of a Company, a creditor should be 

given interest before paying preferential share-

holders. The Court also held that interest need 

not be granted at the contractual rate. 

94. Mr. Tulzapurkar also relied upon the 

case of SABAPATHI RAO v. SABAPATHI PRESS CO. LTD. 

reported 1n (1931) Co. Cases Pg. 102 wherein it hds 

been held that if there is a surplus, then Lhe 

appropriation should be first towards interest and 

then towards principal. 

95. Mr. Tulzapurkar submitted that there was 

no disability. He submitted that in many cases, 

the Notified Parties have no monies to repay the 

amounts due to Banks and Financial Institutions. 

He submitted that in any case they would not have 

been in a position to repay the debt. He submitted 
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that merely because a person was not in a posjtion 

to repay his debts, would not be a ground or 

disability which would prevent interest from 

running. He submitted that this position did not 

change merely because a person was Notified. 

96. Mr. Tulzapurkar next submitted that even 

assuming that there was a disability, it was a 

self-induced disability. He submitted that the 

Notified Party could not by reason of this self

induced disability claim any benefit or discharge. 

He submitted that if a Notified Party by reason of 

a self-induced disability is granted discharge, 

then it would work prejudice against an innocent 

third party whose claims were to be recovered 

against a Notified Pa~ty. 

97. In support of this contention, Mr. 

Tulzapurkar relied upon lhf~ duthority iri 1.h(• ,•;ii-w 

of D. R. MEHTA v. TIN PLATE DEALERS ASSOCIATION 

LTD. reported in A. I. R. (1965) Madras Pg. 400. 

He also relied upon certain passages to this effpct 

in Mulla and Chitty on Contract and in the Law of 

Contract by Tritel. Mr. Tulzapurkar submitted that 

the Court should not hold that Notified Parties are 

not liable to pay interest or penalty. He 

submitt~d that the interest and/or penalty would be 

leviable, however the Court could, in individual 

cases where the Notified was not at fault, decide 
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that it will not award interest and/or penalty on 

the amounts due. 

I have considered the rival submissions. 

There is no doubt that a Notification places a 

Notified party at a disadvantage. He is no longer 

able to deal with his property. ~11 profit making 

activities have come to an end. However the law is 

clear. No rights can be abrogated unless the 

statute does so expressly or by necessary 

implication. At the same time law cant be such that 

it prevents a party or puts restraint on him but 

does not absolve him from adverse consequences of 

such restraint. In my view, the Court will have to 

make a distinction between different types of 

cases. The following are just by way of example. 

They are not exhaustive. Each case would have to 

be decided on its 0wn merit. :rust by reason of 

Notification interest ,:Hid/ or pen a 1 ty wou 1 (1 not 
r 

automatically stop running under contracts. rHowPver 

if the Court finds that a Notified party would have 

~een able to pay off his debt, but could not do 

only because of the Notification, the Court can ----
so 

at 

that stage absolve him from the liability to pay 

interest or reduce the interest. In such cases .. 

Court would not permit penalty to be levied. 

However if the Notified party, did not have assets 

enough to meet his liability, then merely because 
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he is Notified will not absolve him from liability 

to pay interest and/or penalty. This because even 

if he had not been Notified he would still have 

been default and been liable to pay interest and/or 

penalty. In this case the Notification has made no 

difference. Another type of case would be where 

a Notified Party is prevented, by reason of 

Notification, from doing things which are required 

to be done by him under other Acts or contracts. 

In such cases, if the provisions of the Special 

Courts Act prevents a Notified Party from doing 

that thing, then by reason of this .legal 

disability, no penalty or interest can be levied on 

that party. Thus no penalty or interest can be 

imposed for non-fulfillment of an act which a 

Notified Party is prevented from doing by reason of 

the Special Court Act. In such cases ev(~n tho11S3h 

the provisions of some other Act or contract lay 

down consequences for non-performance, the 

provisions of the Special Courts Act will prevail. 

This is because in such cases there would be a 

conflict between the provisions of the Special 

Courts Act and that other law and/or contract. In 

cases of such conflict, the provisions of the 

Special Court Act must prevail. To take an 

example, under Section 234B of the Income Tax Act, 

every assessee is liable to pay Advance Tax. A 11 
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parties were Notified between June 1992 to August 

1992. All of them would be liable to Advance Taxes 

for the Financial Year ending March 1993 and for 

the subsequent years. However as seen earlier, 

taxes only upto Assessment Year 1992-93 can be paid 

in priority. These would have to rank as ordinary 

debts under Section 11(2)(c). This therefore can 

only be released after the entire distribution has 

laken place. Even if the Notified Party were to 

make an Application to this Court to pay the 

Advance Tax, the Court would refuse it. Thus monies 

for payment of Advance Tax have not been released. 

Thus 

paying 

a Notified Party has been prevented from 

Advance Tax. Thus, under the Special 

Courts Act, there is a legal disability to pay 

Advance Tax. Yet under the Income Tax Act there is 

a compulsion to pay Advance Tax. There 1s a 

conflict between the provisions of the Special 

Courts Act and the Income Tax Act. The provisions 

of the Special Courts Act must prevail. Under the 

Income Tax Act if Advance tax is not paid, for such 

non-payment interest can be levied. This obviously 

on the footing that the Assessee is 1n default. 

However a Notified party, has been prevented by law 

from paying Advance Tax. He is not a defaulting 

party. He has not paid Advance Tax because of legal 

restraint on him. The law has prevented him from 
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paying Advance Tax. In my view, J.n such cases i.e. 

where there is a conflict between the provisions of 

the Special Courts Act and som~ other Act/contract, 

the contrary provision must necessarily give way. 

If there is this legal disability, then there is no 

the question of the Notified Party being foisted 

with the liability to pay interest and/or penalty. 

Similarly under Section 220(2) of the Income Tax 

Act, a Demand Notice may have been served on a 

party. That Demand Notice may be for tax, interest 

and/or penalty. Under the Income Tax Law, the sum 

specified in the Notice must be paid within 30 

days. Under the Income Tax Act, if the same is not 

paid within 30 days, the assessee is liable to pay 

interest at 1.5% per month. Here again by reason 

of the legal disability, imposed by Lhe Special 

Courts Act, the Notified Party is not in a position 

to pay the amounts demand by that Demand Notice. 

If that is so, then the Notified Party ca~not be 

said to be in default. Then there is no question 

of the Notified Party becoming liable to pay 

interest under Section 220(2),. The same would apply 

in respect of penalty under the Income Tax Act. 

Thus in cases where, by reason of the legal 

disability, a Notified party is prevented from/ 
I 

doing something there can be no levy of interest or/ 

penalty on the Notified party for not doing that 
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thing, f r.,:~owever where thf~ Special Courts Act does 

not p event a party from doing something required 

lo done under some other Act/contract and the 

Notified party does not perform his obligation he 

w:i,11 be liable to pay interest and/or penalty. 
' 

Just by way of example under the Income Tax Act 

penalty can be levied for not filing a return; 

penalty can be levied for failure to produce 

evidence to support the return of income. These 

are not matters where any disability is imposed on 

a Notified party by the Special Courts Act. There 

is nothing in the Special Courts Act which prevents 

a Notified party from filing his returns within 

time. There is nothing in the Special Courts Act 

which prevents a party from producing evidence in 
Jn: .. \ c.L( 

support of his return. If a Notified party hasr to 

file his return in time and/or failed to producP 

evidence in support his return, he does so at his 

own peril. In this case, there is no conflict 

between the Special Courts Act and the Income Tax 

Act. If there is no conflict, the provisions of 

the Income Tax Act will continue to apply. Of 

course in such cases, the Court may not release 

amounts for payment of interest/penalty or only 

release it after discharge of other liabilities. 

But merely because this Court may not release 

amounts does not mean that interest/ penalty cannot 
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be imposed. As stated above these are mere 

examples. In each case, the Court would have to 

examine whether there is a legal disability by 

reason of the Special Courts Act. If the Special 

Courts Act prevents a Notified Party from doing a 

certain thing, then there can be no 

interest/penalty. If on the other hand, the Special 

Courts Act has not prevented or disabled a person 

nor abrogated any right, then the provisions of 

other Laws/contracts will continue to apply. 

99. It must be mentioned that Mr. Parekh had 

submitted that after dist:ibution takes place, evPn 

if this Court does not release amounts towards 

interest/penalty, for the balance a Notified party 

may be sued in normal Civil Courts. He submits thal 

if this Court holds that interest/penalty continu<· 

to apply then the normal Civil Court would then be 

bound to award interest/penalty as per the 

contract. He submitted that this would result in a 

Notified Party becoming insolvent. 0 He submitted 

that this would be most inequitable. In my view, 
. ·- -- - . ""°- . . . ..... 

Courts would not take into consider the fact that 
···--·---o-....,.,~~- ----- -- ------~---•" -~----·-....... ,_...__ .... _,,...., ----------- ·- ---- -----..... ~--,--·- ... __ ....,.,,,., 

there was a legal disability. 
-·---· ~- ............. i' 

sufficient asqets to pay, b~t cp~ld not pay/perform 
.- _.,--,. ·,.-. . . . "" 

~n obligation only by reason of Notification, I am 
~-•• • •-•:>• •"--'-•••-•~· TO-• • ' •· • ·• 

quite sure not only this Court but the normal Civil 
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Courts 
~..--~--.,.-.··· 

not grant interest or penalty or reduce the ~· ·'-',C ·'---.-

interest. It must not be forgotten that this Court 

~uld have already refused to release monies 

towards interest/penalty and given 1ts reasons for 

cio-i'ng'-'-"'';;~ "'Thi~''" can be no reason for holding 

oth~rw"i-s 0

~~ \ 

100. This answers all question. To thjs Court 

it is clear that these are vital questions. These 

answers vitally affect Banks/Finanr:ia1 

Institutions, Revenue and Notified parties. In the 

not to distant future distribution of the r:l.Ssets of 

Harshad Mehta group and of Fairgrnwth Financial 

Services Pvt. Ltd. is Lo take place. It would 1>P 

advisable that these questions get settled by the 

Supreme Court. The Court has noticed that in all 

matters the Custodian, has correctly, been uriJy 

placing 

accepting 

legal positions before this Court and 

the Judgments of this Court. 'T'he 

Custodian being an Officer of this Court, is taking 

no contentious attitude. These being important 

questions I direct the Custodian to file an Appeal 

in the Supreme Court within time. I also direct the 

Custodian 

Appeals, 

to appear and make submissions 

if any, filed by any party. It 

in 

is 

clarified that the Custodian is not to merely 

support this Ruling. The Custodian must canvas such 
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legal submissions, including what was canvassed 

before this Court, as his legal adviser deems fit 

and proper. 

101. The Officer on Special Duty to send a 

copy of this Ruling to the Ministry of Finance and 

the Department of Legal Affairs, 

India. 

-.oOo.-

Goverhm~nt of 




