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CORAM: D.K.DESHMUKH, J.
.Special Court

DATED: 29th September, 2007

1. The cusgtodian has filed Report No.15 of 2006 for
distribution of thge assets of the notified party
Mr.Harshad 5, Mehta. The State Bank nf Indisa, the

Standard Chartered Bank, who are holding decrees




passéd by this oourt’ggainst Mr.Harshad Mehta haye
taéen out Misc.Applications, mentioned above, for
appropriate orders, pursuént to the judgmeﬁt of the
Supreme Court in the case of Harshad §. Mehta v/s .

The custodian, 1998 (5) SCC L. In view of the

notification of Mr.Harshad §. Mehta under the
Special Court (Trial of Of fenoes HRelating to
Transactions in Securities) Act, 1992 . (hereinafter

referred +to as the Special Court Act), the aséets of
late Mr.Harshad Mehta stood attached under the
provisions of Section 3 of the Special Court Act were
liable to be dealt with and distribﬁted in a manner
provided under Section 11 of the Special Court . Agt.
In view of the fact that certain difficulties qarose
with regard fo interpretation of Section‘ll ana‘ of
priorities to be accorded to the various entitieé set
out therein, as also to the scope and ambit of
provisions of Section Section 11 certain guestion of
law .were framed by this court. The said gquestions
were answered by order dated 20-2-1985. Appeals
against that order were carried to the Supreme Court
by various parties. The Standard Chartered Bank had
also filed a Writ Petition befpre the Delhi High
Court challenging the constitutional validity of

Section 11 of the Speclal Court Act. That UWrit

Petition was withdrawn by the Suéreme Court to itsegf




from the Delhi High Court and was decided by the

Supreme Court along with the Appeals referred to
above. Appeals and Writ Petition were decided by ihe
Supreme Court by its judgment;datéd 13th May, 1988
{ Harshad S.Mehta v/g,. Custodian, 1898 (5) 8CC 1) Dﬁa
of . the question thét has beegn considered by. the
Supreme Court 1in that judgment is. whether the
iiability of the notified party for the statutory
period which is required to be discharged undef
Section 11(2) (a)  of - the Epecial Court Act is
necessary to be discharged in'full or whether thé
Special Court has any discretibn in relation to the
extent of payment to be made uﬁder Section 11(a}) of
the Act. The Subreme‘Court found that there ig no
gquestion of the Special Goqrt Eaving any power to sit
in appeal over the asseszsment of tax by the Tax
Authorities.  There is_also nd gquestion of reopening
of tax assessment by Fhe Special Court. But the

Supreme Court held that.the‘Speciél Court can decide
how much of that liability will be discharged out of
the funds in the hand of the custodian under Section
11{2)(al,. The Supreme Court roted that under Sectibn
11 {2)a) only the tax liability of the notified
party for the sﬁatutory pericd C&nvbe-péid. Second
aspect noted ‘by the Suﬁreme Court was . that
considering the available %ssets of the notified
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party and the assessged ’tax liability for the
statutory period, if payment in full is made, the
bank and financial institutions who are entitled to

payment of their dues under Section 11(2Mb) may not

be able to gel any amount, The Supreme Court,
therefore, has held that the Spécial Court can
examine whether there is any fraud, collusgsion or

miscarriage of justice in assessment proceedihgs and
the Special Court amongst other things on Dbeing
satistfied that there is firstly need for scaling down
oonéidéring the tax demand for the statutory ‘period
and assets in the hands of the Custodian and then
whether the assessment of tax has resulted 1in
mfscarriage 0f justice scale down the tax liability
to be paid  out of the funds in the hands of the
cus todian under Section 1i(2)(a).'.Accordiné to the
judgment of the Supréme Court when the Spécial Court.
on being satisfied that amongst other things the
assesément has resulted in miscarriage of justice can
scale down the payment to be made in relation to the
statutory period under Seotion 11(2)(a), but the
1iabili£y of the.notified party thereby does not get
wiped out. According to the Supreme Court, the
liability of the notified party continues. -and the
balance amount of tax liability can be paid by the

Special Court under Section 11{2)c) of the Speciil
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Court Act or the Tax Authority can also recover it
from +{the future income of the notified party. The
Supreme Court in paragraph 39 of its judgment has
also observed that after examining the matter from
this point of view , if the Special Court finds that
the amounts which have been paid to tﬁe:income tax
authority ﬁnder the interim orders of the court are
required t{o be returned, the Special Court may make
that order, In these c¢circumstances, the decree
holders-banks have submitted the applicatiéns
requesting the‘couré to scale down the‘liability of
the ﬁotified party Mr.Harshad S. Mehta for the

statutory period.

2. As per the report of the custodian dated
30-6-2006, in so far ag the assets of the notified
party Mr.Harshad S.Mehta is concerned, states thus:
 ASSEIS

"The most opﬁimistic astimate of the assets of ,Shri
Harshad &. Mehta as .on 31—12~2@®5 amounts to
Rs.3110.71 crores and Rg,3470.90 crores with 15,

percent and 18 percent interest respectively.as haé%

already been reflected in the gaid affidavit.”

o




So far as the liability is concerped? thezlncomé Tax
demagd for the statutory periqd is Rs.l@S?.i? crores.,
The payment fa be made to the Enforcement Directorate
lGD?), which also 1is required to be made under

Section 11(2¥(a) i Rs.4.062 crores.

Considering the assets in the hands of the
Custodian of Mr.Harshad Mehta and the tax deménd for
the priority period, there is complete disproportion
between the agsets of Mr.Harshéd Mehta on the' one
hand and the tax demand on the other. It is
submitted that, therefore, there is a need to scale
down the amount that is required to be paid wunder
Section 11(2¥ al. [n order to contend that.theré has
been mi;carriage of Justice due to infirmity in the
assessment orders for the statutory period, mainly 5
items are pointed out, It is claimed that the
amounts‘ for which the decrees héve been passed in
favour. of' the bank, the principal amount being ‘of
Rs.1688.03 crores have been included as income of
Mr .Harshad Mehta and it has been assessed to tax: It
is submitted "that now the c¢ourt has passed actual
decrees in fé_wour of the banks, therefore, now it is
an established peosition that this money belonging to

the bank was siphoned away by Harshad Mehta and that

it was not his property or his income. Therefore,
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tax could not have been assessed on that amount and
demanded from Harshad Mehta. It was also submitted
on behalf of the Banks that when the amount is paid
to. the: Banks, ‘the amount would be shown in their
return and they wil} be liable to pay tax on that
amount . [t wasvfurther contehaed that during the
assessment year 1991-92, an amount of Rs.1¢@80 crores
was added back to the income of UMr.Harshad Mehta,
according to the bankslthis,amount could not have
been taken as 1lncome bf Harshad Mehta,_but according
to assessment order/ this ié the amount which was
received by Harshad Megta for selling the securities.
which he did not own or possess on the date on whioh
he sold these gecurities, lt was submitted that as
per the assessment order thesevpve? gold securities
were duly dellvered by ‘Harshad Mehta. It was,
therefore,. submitted that what could have been taken
into consideration as income of Harshad Mehta was the
difference” between +the purchasse pricev'of‘ these
securities and the  sale price. [t was, then,
submitted that in thev assessment order for the
statutory perlod the assessing officer addeg back to
the income of the notified person an amount of R?yégl
crores terming it as the value of the unexpl%&ned

i

stocks. It is‘submitted,that as a-result of a decree

passed by the Supreme Court in the litigation between
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the  State Bank of India and the’ National Housing
Bank, bulk of thesé sécurit;es have been held to
béldng to-the National Howsing Bank, and fhergfore,
out of the amount of Rs.201 crofes, amount of
Rs.253.8 crorés cogid not have been included in the
income of Hapshad Mehta. It I further c¢laimed that
an amount of Rs.250 crores has beenvadded to the
income of Harshad Mehta on the ground that it
éonstitutes uﬁexplained money belonging to Harshad
Mehta, Relying the order passed by this court
subsequently, it i; submitted that the court has
found that out of that amount, amount of ‘Rs.18.75
crores has been held to be belonging to {the State
Bank of India. So far as amount of Rs.17.77 <©¢rores
and amount of Rs.64.94? according to the banks these
amounts were 'naver deposited in the account of
Mr .Harsghad Mehta and therefore, these amounts have
been - wrongly included in the ingome of Mr.Harshad

Mehta.

4. Dn these and other grounds it was claimed that
there has been mfscarriage of Jjustice in 'including
the above referred amounts in the income ;pf

Mr .Harshad Mehta. It was submitted that the toﬁﬁl
{
i

income assessed to ftax during the statutory period[is
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Rs.349® crores. But of that amount, if the amo;nt
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which according to the ‘decree holders-banks . are
wrongly inélUded in the income of Harshad Mehta, as
indicated above, are déaucted the total amount which
can be taken as income of Mr.Harshad Mehta for‘ the
statutory period comes to approximately Rs.277
crores, and therefore, the tax that may be assessed
for the statutory period on Haréhad Mehta cannot be
in excess of Rs.134 crores, and it was therefore,
submitted that the amount that has beén paid to
income~tax department under the interim orders is
required to be recalled with interest in terms of the

judgment of the Supreme Court.

5. The Income*tgx department has also filed its
affidavit and also filed written submissions. So far
as the deduction claimed on account of decrees p;ésed
in favour of the banks and financial institutions ére
concerned, the only objection that appears to have
been ”raised is that when the assessment was made the
decrees were "not passed and the decrees have  been
passed by the Court by consent af the partias. So
far as tHe oversold securities aspect is concsrned,
the only explanation given is that the assessment s
based on the‘statement made by Mr.Pankaj Shah, thg

employre of Mr.Harshad Mehta. So far as the aspe@ﬁ
| | . | |
of unexplalned money market stock is concerned, again
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it is claimed that the decree that is passed by the
Supgeme Court 1is the decree péssed by consent of
’pa?ties between the National Housing Bank ‘and the
State Bank of India. So far as unexplained money
aspect is concerned, it is stated that that amount
was added on the basis of the inférmation submitted

by the RBI.

6. I have also heard the learned Counsel appearing
for the Income-tax department, the decree holders

bank as also the custodian.

7. Perusal of the judgment of the Supreme Court in
the cagse of Harshad Mehta v/s. Custodian, referred
to above, makes it clear that if the Special Court

finds that part’of the assessment order reilating to
the statutory period results in miscarriage of
justice, the Special Court has the power {to scale
down . the tax Iiability of the nbtified party for the
statutory period. The order of the Special Court
scaling down the tax liébility does not result in
wiping out the tax liability. ' The only effect is
that, that 1liability canneot be paid under Section

11(23a), but may be relegate@'to Section 11(2)(0?:

In my opinion, the observations of the Supreme Cournt

in paragraphs 34, 35 and 36 are relevant. They read
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‘of that liability will be discharged out of

as under:-

34.While we respectfully agree with the

finding that the Special Cgurt cannot sit in

appeal over the assesément of taxes by the tax
authorities, we would like to qualify the
Court'fs subseguent observations relatiﬁg to
payment in full of all assessed taxes under
Section 11c2i1tan., There is undoubtedly no
question of any reopening of tax assessmaents

before the Special Court. There is also ho

provision under 'the Special Court Act for

proof. of debts as in insolvencyt The
provisions in the Special Court Act for
examination of claims are under Section 8-A.
A qlaim in respect of tax assessed, therefore,
cannot - be feopened by the Special Court. The
liability of  the notified person to pay the

tax will have to be determined under the

machineéry provided by the relevant tax law.

The extient of liability, therefore, cannot be

examined by the Special Court.

35. But the Special Court:can decide how much

Ur

the funds in ths hands of the Custodian. Thi
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is because the tax liability of a notified
person having priority,under Section 11(2)(a)
is only tax liability pertaining to the
"statutory pefiod“. Sscondly payment in full
may or may not be made by the Special Court
depending upon vabioug circumstances. The
Special Court caﬁ, for.this purpose, examine
whether there is any’ fraud, coilﬁsion oT

miscarriage of justice in assessment

proceedings. The assessee who is before the

Special Court, is a person liable to be

charged with an offence relating to
transactions in =securities. He may not, in

these circumstances, explain transactions

before the Income Tax authorities, in case his

position is prejudicially affected in defending

criminal charges. Then, on account of his
property bsing attached, he'may not be in a
position to deposit the tax assessed or file
appeals ar further proceedings under the
relevant tax law which he g¢ould have otherwise
done. 'Where the aésessment is based on proper

material and pertains {o the "statutory

period”, the Special Court may not reduce~tﬁq

tax claimed and pay it out in full. But if

the assessment is a "hest judgmenﬁ'
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assessment,  the Special Court may examine

whether, for example, the income which is so
’

assessed to tax Dbears  °~ comparison to the

amounts attached by the Custodian, or whether
the taxes SO assesged are grossly

digproportionate fto the properties of the

assessee in the Thands of the Custodian,
vapplying the Wednesbury Principle of
Proportionality. The Special Court may in

these cases, scale down the‘tax liability to

be paid out of the funds in the hands of the

Custodian-.

36. Although the liability of the -assessee

for the balance tax would subsist, and the

taxing authorities would be entitled to
realise the remaining liability from the
assessee, the same will not be paid in

-~ priority over the claimé,of averybody elée

under Sectlon 11(2)(a). If the Special Court
so decides, it may direct payment of the
balance liability wunder Section 11(2¥c).

UOtherwise the taxing authorities may recover

the same from any other éubsequently‘acquire&
o
property of +the assessee or in any other

manner in accordance with law. Such scaling




down, however, should be done only in serious
cases of miscarriage . pf justice, fraud or
collugion, or where tax assessed is S0

disproportionately high in relation to the
funds 'in the hands of the Custodian as to
regquire scaling down in the interest of the
claims of the banks and financial institutions
and to further the purpﬁse of thé Act. The
Special Court wmust have strong reasong for
doing . so. In fact, the Income Tax authorities
have also accepted that exorbitant tax demands
can be ignored,  applying the Wednesbury

Principles.

8. After havfng gone through the record and after
having heard the learned Counsel for all the s&das,
in wmy opinion, in the present case the tax liability
assessed of Harshad Mehta for'tge statutory period is
liable to be scaled down, to the extent that it has
resulted in miscarriage of justioe. It appears from
the assessment order that the notified party had
filed 'copies of the suits filed against him by

various banks for recovery of the amounts. In the

assessment order it "is noted that the suits area
pending before this Court, that the notified party

has nﬁt admitted the liability and that the matter i
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sub- judice, - The assessee did not take a stand in

relation to that liability before . the Income-tax

‘

Authorities but stated that the matters relate to his.

defence in coriminal matters and that he cannot
compromise his defence. [n the Appeliate order it
was obéerved that because the _1iability ~has not
become final and the sultis are pending and as the
assessee has not accepted the correctness. of the
liability, these amounts have to be includgd‘in the
income of Harshad Mehta. lt is an admitted position
that shbsequently decrees have beeﬁ passed in favour
of the banks and the financial Institutions and the

principal amount involved is Rs.1688.03 crores. It

'

ig, therefore, apparent that in view of the decrees
passed by the court, atleast, the amount of principal
is liable toybe deducted from the taxable income of
the notified party. What is significant is that the

case of the bank in relation to this amount was that

it . was their amount which was siphoned off by the"

notified party and therefore, it was alwayé these
banks which wsre the owners of this = amount and

therefore, banks will be liable to show these amounts

as their income and the Income-tax department can

recover tax ' from the banks which may be payable - on
these amounts. In these circums tances, therefore,gin
my opinion, the banks are justified in conten@ing
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that inclusion of these amount of Rs.1688.03 crores

in the income of the notified party Harshad Mehté for.

the statutory period has resulted in miscarriage of

Jjustice.

9. It is further to be seen that the Income-tax
Department 1in ‘its assessment order for the year
1991~-92 added back fto the income of 'the notified
party an amcunt of approximately Rs.1080 crores. As
per the assessment order, this is the amount received
by Harshad Mehta by overselling the securitises. In
other words, Harshad Mehta sold the securities worth
Rs.108@ crores without he being in possessicn and
owner of these securities,. [ﬁ the assessment order,
it is clearly mentioned by the Assessing Officer that
delivery of these securities were made by Harshad
Mehta. Thérefore, it is obvious that according to
Assgessing Officer this over sold securities position
was made good by Harshad Mehta- the notified party.
[f that is\so, it is no whére explained as to why the
price of the securities sold by Harshad Mehta would
be his income. Really speaking, the income would be
that amount which would be the difference between the
purchase price of the securities and the sale price.
| repeatedly asked the learned Counsel appéaring:for

the Income-tax Department to justify trea&ingﬂ the

=y,
. : ’ﬂmffﬁh\%“-‘
SR 4 ~\
B in g
a’;’f B8 .3% my -~

A RS AT o B i



entir? sale price of the securities as income, when
according to assessment order delivery has actually
been made and also according to assessment order’ on
the date of the sale of these securities, Harshad
Mehta did not own these securities., It clearly means
that the notified party bought,securitieé for making
good the delivery. I[f that is so, what would have
been taxableé income would be different between ﬁhe,
purchase price and the sale pricé of the securities.
In my opinion, therefofe, inclusion of Rs.108@ crores
approximately as income of Harshad Mehta during the

statutory period has resul ted in miscarriage of

justice. -

19, During the statutory period, an amount of Rs.Z381
crores approximately has been added back to the
income of Harshad Mehta, because according to ithek
Assessing Officer 18 items of stocks were found in
excess -Wwith NHB. It was pointed out that in relation
to these 18 items, there was dispute ‘between the
National Housing Eanﬁvand the State Bank of India.
The dispute was settled bafure'the Supreme Court and.
the consent termshwere filed. As a result of ’thoseﬁ
consent .terms, securities speoified in those consent‘
te:ms at serial nus. 2.3, 4,5,6,?,5,1@,11g12,18,.14,

15, 16 & 18 have been held nolt to be the property of
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Mr .Harshad Mehta, by thé ofder of the Supreﬁe Court
éated ist MNovember, 2002, ’ The‘ value of these
Seourities comes to approximately R9.253;8, crores.
Thus, as a result aof ﬁhe order of the Supreme Court,
now aut of securities '_worth Rs .281 crores
approximately which have been héld to be belonging to
Harshad Méhta, securities worth Rs.253.8 crores
approximately have been held not to be belonging to
Harshad Mehta. In this regard, the only submissian
that was made on behalf of the Income-tax Départment
was that these 'securities have been held to be
belonging 'to NRNatlonal Housing Bank, because of the
consent decree passed by the Supreme Court. However,
when I asked the learned Counsel appearing for the
Ilncome-tax Dgpar tment whether the Income-tax
Department proposes to challenge the conseﬁt decree
or that it has taken any steps to do so, because that
'de;ree has been accepted by the notified party and
also by the custodian, there was no answer. In my
opinion, therefore, in view of the order passed lby
the Supreme Court in litigation between the National
Housing Bank and the State Bank of 'India, the amount
of Rs.253.8 crofes approximately could not‘havetbeen
added as the income of Harshad Mehta 'during%étha

statutory period. ﬂ
H
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Puring thé statutory pericd, the Asséssing

"

11.
Officer has included the amount of approximétely
Rs .251 crores in the income of Harshad Mehta as
unexplained money belonging to Harshad Mehta. This
amount of approximately Rs.251 corores inéludes the

following three amounts:

i) Amount of Rs.18.75 crores; .
ii) Amount of Rs.l17.77 crores;
iii) Amount of Rs.64.84 crores;

Total:101.46 crores

With reference to amount of Rs.18.75 crores
approxiﬁately, it is pointed out that this court has
made an order in Suit No.41 of 1885 dated 3rd March,
2003 holding that this amount belongs to the State
Baﬁk of India and has permitted‘the State Bank qf
India to trace the amount to the assets of the

notified party. Therefore, this amount of Rs.18.75

crores approximately <clearly belongs to the Statg

Bank of [ndia and could not have been included in thq

income of Harshad Mehta ag unexpiained money. =~

i
'i
. So far as next two items i.e. amount of Rs.17.77
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crores and Rs.84.94 crores approximately are
.concerned, those amounts have been included in the
income of Harshad ‘Mehta on the ground :that thosé
amounts were found‘deposited iﬁ his bank account.
The State Bank of India has‘filed‘an affidavit and
documents to show .fhat these amounts were never
deposited in the account of Harshad Mehta.. Thus, in
my opinion, these‘amounts could not have béen' taken

as income of Harshad Mehta.

12. It, thﬁs, clearly appears that from out of total

incomel of Harshad Mehta assessed to tax during the

statutory period‘i.e; Ks .3400 crores approximately,
following amounts 1i.e. approximately Rs.1,688
crores, Rs.l,@ﬂ@y crores, Rs.253 crores and Rs.101
crores are liable ' to be deducted. If that 1is so
done, the baiance income assessable to tax for the
statutory period ‘would be approximately Rs.278
crores. In spite of ample opportunities given to the
fncome-tax Department, the IncomaQtax Department was
not in. a position to satisfy me that there was any
justification for inclusion of the above referred

amount - as the income of Harshad Mehta‘assessablg to

tax for the statutory "period. Therefore;i it
presently appears that the income of Harshad i%ehta
for the statutory period which could have% been




assdsgsed to tax would be at the most approximately
Rs . 277 crores. Tax payable on it would be max;mum
Rs.14% crores, and therefore, that will be ﬁhe amount
payvable ’to the Income-tax Department under Section

11{2ial, It 1is, however, to be noted that though

the distribution report of Harshad Mehta has come in,

some of the assets of Harshad Mehta are yet to Dbe
liguidated, and fherefo;e, I am not in a position to
make final order of distribution at this stage. I
have also. been informéd that the assessment orders
for the statutory period are pending coﬁsideration
before the Income-tax Tribunal, where all these
issues will obviously Be considered. As the record
presently stands, in my.opinion, considering the

matter in the light of the law laid down by ' the

Supreme Court in its judgment.in;Harshad Mehta's case

referred to above, tax liability of the notified

party for the notified period is liable to be scaled

- down from Rs.1057.17 crores - to Rs;14® crores

approximately subject to adjustment as may be found
necessary. 1t means that as on today approximately
Rs.140 Crores are payable to the Income-tfax

Department under Section 11(2X a) of the Act from [the

[

asgets of the notified party:! and balance - amé&nt

h

(Rs.1057.17 crores - Rs.140 grores = Rs.917,17

crores )  may be claimed by the Incoms-tax Department
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either under Section 11(2)c) of the Act or from the
future income of the notified party as per the above

referred judgment of the Supreme Court.

13. It is also on record that this court by interim
orders has made over an amount of Rs.686.22 crores to
the Income-tax 'Department on thei£ under taking to
bring back the amount, if so directed by this Court.
The Supreme Court in its judgment in Harshad Mehta
‘vs, Custodién, referred to above, in paragraph -39

has observed thus}

398. ‘This, we hope, answers all questions

which arise for determination in the present

appeals, Pursuant to an interim order dated
26-8B-19886, certain paymenis have been made to
[ncome Tax authorities. The Income Tax
authoritises, - however, have given‘ an

undertaking which is filed by the Secretary

(Redenue) in the Ministry of Finance, Union of
India, that the Union of India shall, within
four weeks of being called upon so’ to i .do,

either b& this Court or by the special Qéurt

in this or any other;procéeding' under | |the

Special Court Act, bring back to court||the

moneys so palid or part or parts thereof | as




directed, and pay therein interest at a rate
not less than 18% per annum as this Court or
the Special Court may direct from the date of
receipt until the date of returnvtheréof. The
Special Court shall examine the claim of the
Income Tax authorities for taxes due Qnder
Sec£ion rll(Z)(a) in the light of our judgment

and decide whether any amount palid to the

Income Tax authoritiss under the interim

orders of this: Court requires to be returned.,

.

The Special Court shall pass appropriate
orders therein in the light of the undertaking

given.

. As 1 find that at present it cannol be sald that

\\

the \tax llability of Harshad Mehta‘for ﬁhe statutory

perijod payable under Section 11(2) a) of the Act, can

|
I

in any way exceed Rs.14% crores, in~my opinion, an
order will have +to be méde for the Income-tax
Departmenf~to deposit with the custodian an amount of
Rg.546.22 crores. The Income-tax Department has been
given this amount under various orders passed @j the
court. Perusal of the chart submitted by the pégties
Shows that oniy in the iniﬁial order made for paying
the amount to the [ncome-tax Degpartment, the raie of

interest has been mentioned at 18%, but thesreaftligr in




‘prders the rate of interest is mentioned at 9%

and in one order no rate of interest is wmentioned,
but it is said at such rate of,interest as the court
may direct. bln my opinion, asg in the orders where
the rate of interest is mentioned as 18%, the amount
paid to the Income-tax Department are small, in any
case less than Rs.140 crores, it will be appropriate
fo direct the ihcome—tax Department‘to bring back the
amount of Rs.B46.22 croreslﬁith interest at the rate
of 9% p.a. from fthe dafe on which the amount was
paid to the Income—téx Depértment to the datelof its

deposit with the custodian.

14. In the report, the custodian has mentioned that
certain amounts are payable to the Enforcement
Directorate under Section 11 (2){a}, therefore, I

sought clarification from the custodian to find out
as Lto on what accounts the amounts are due. I have
been informed by the learned Counsel appearing , for

the custodian +that the amounts. are payable to the

Enforcemenlt Directorate towards penalty and that the-

Enforcement Directorate has ‘aLso claimed paymen@

under Section L1123, As the amount due is for

penalty, it will not be payable under Section 11

(2)(a), in terms of the judgment of the Supreme Court

in the c¢ase of Harshad Mehta, referréd to above.

7t
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Hence, at this stage, no order can be made for making

any payment to the Enforcement Directorate.

15. Now, once the - amount comes back from the
Income-tax Department, no vuseful purpose will be
served by keeping the amounts with the custodian. I

have also been informed that the custodian also has

an amount of approximately Rs,.35@® crores duly
invested in  banks. Taking this amount with the
amount which will come back from the Income-tax

Pepartment as a result Df this order, the vcustodian
will have substantial amount. I find that apart from
the claim of the Income-tax Depariment, therg is no
other «c¢laim payable under Sectién 11¢2)y  (a), The
next category of claims that are payable from the

~

asgsets of the notified party are the claims of the

banks and financial institutions under Section
11¢2¥ b, There are already decrees passed by. thse
court in favour of  the = banks and financial

institutions, details of which have been given in the

report of the custodian. Cléarly, unde; Section 11
{2) (b)), principal amount will be payable to the
banks and financial institutions.  The principal
amount itself is Rs.1688.93 crores. Considering}%he
amount which wilf be cbmiﬁg hback from the lncome+ttax

Depar tment and the amount +that may be with the
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pustondian &8  indieated ﬁhwﬁ; ahyinusly the hanks
pannot get full payment of thelir prinaipal amounts at
dthis stage. The decree holder.banks, howeaver,; agreed
that they should be made payment on prorata basis.

In my opinion, therefore, it will be appropriate to
direct the custodian to pay to the. banks against
their decrees as principal amoﬁnt from the amounts in
deposit with the custodian ss also from the amount
that will be coming back from the Income-tax
Department on prorata basis. ~If any - further

directions ére reguired by the custodian 1in this
regard, the custodian would be at liberty to submit a
report to the ¢our£ and seek apﬁropriate direction.
It is, howevef, made cleaf that these amounts are
being paid to the banks because there are decrees in
thelr favour albeady passed. But befofe the amounts
are paid, the Banks will have to give an undertaking
to the court that they will bring back the amount, if
so directed by the court and on such ‘terms and
conditions as may be directed by the court. It is
also made clear that the court will be reguired to
make an order for the banks to bring back the amount
or such portion of the amount as may be necessgary, 1In
case, due to orders passea by the tribunal or any
other competent court the tax liability for theg

statutory period of the notified partyApayablgiunderé

P

I




Sectlion 110202 Bignificantly goes up and that
liability cannot he pald from the funds which may be
at that time available with the custodian, of course
Sefore making an order directing the banks to bring
back the amount, the banks would be entitled to be

heard because even at that stage, as per the order of

the Supreme Court in the case of Harshad S.Mehta

referred to above, the hanks would be entitled to
contend that eden the newly assessed liability, ig
liable to be scaled down. In any case, as furﬁher

distribution is still pending, in my opinion, it will

not be proper to permit the banks to take the amounfs,

without giving an undertaking for brinéing back the
amount. It may be mentioned here that even the
Income-tax Department 13 permitted to retain the
amount of Rs.140 crores subject to the undertaking

that they have already furnished to the court.

16. Though, 1 find that the amount as iIindicated

above will have to be giQen to the banks, I find that:

there is an order made hy. the Supreme Court in

I.ANo 4 In Civil Appeal No.8228 of 2803, where the

Supreme Court has recorded the directions given by

the Committee of the ,Un'ion' of India regardix:\g sgag not
P

asking for any interim payment, Really speakinéﬁ'the

dlrections of the Committee which have been recprded
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by the Supreme Court in its order, referred to above,

may not come in the way of rgleasing these amounts to
the banks, because’ now the amounts are being
released, because presently the liability of the
notified party under.Section 11(2¥ a) appears to have
been clearedland therefore payment can be madé under
Section L11(23( b}, a3 there are already decrees
passed in favour of the banks. But fact remainsg that
there 1s an order of the Supreme Court. In my
opinion, therefore, it will be appropriate that
before the custodian actually reieases the amounts in
favour of the banks as per this order, the custodian
shall seek suitable clarification from the Supreme
Cburt and the émount shall be released in favour of
the banks in terms of this order only after suitable
clarification is received from the Supreme Court.
Titl thaﬁ time, the ' amounts received from the
Iﬁcome*tax Department shall be kept invested in fixed
deposit in any nationalised bank as per the wusual

procedure. The custodian shall also saek

clarification from the Supreme Court whether in view

of. this gubsequent development, the custodian can
release the amounts which are realised by thg
custodian and presently lying invested in filxed
depasit in various banks. -These are those amounts

which could not be released in favour of any pfgfthe
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parties because of Lthe above referred order of the

Supreme Court.

17, Misc.Applicationé B Report ars, therefore,
disposed of with a direction that the I[Income~tax
liability for the statdtory period of the notified
party Mr.Harshad Mehta under Section 11(2) (a) does
not presently appear to be in excess of Rs.14@ crores
approximately, subject to furthgf 6;ders that the
court may pass. The Income-tax Deparﬁment,
therefore, is directed: to deposit an amount of
Rg.54B8.22 crores with the custodian with interest‘at
the rate of 8% p.a. from‘the date of receipt of tﬁe
amount by the ln;ome~tax Départment to the date of

its deposit with the custodian.

18. The Custodian is directed to pay the amount in
terms of this order to the banks against\the amoﬁnt
of principals shown in decrees passed in their favour
vgh prorata basis, on the banks filing an undertaking

tél bring ‘back the amount, if so direéted by this
court and on such terms and.conditions as may be
dirééted byhéhis court.  This however will be done by

the custodian after seeking clarification from the

Supreme Court and if permitted by the Supreme Court,

>dl - XXX o
P ShriD. K. Degthkh% J.
St B8 Judge Special Court)
/ Fhans G Ml .
f’@ f#\' uﬁt/,/;ﬁ‘iﬁ . \
e
,:f"{ d
4 ) X », “;‘9& ¢
; ¢ %‘- '@‘J‘,
Agp“@d On...uu*u’-lm\h-- awazag "G -
pg\gesanlilnlo\o‘-'-v-'%r\}--::l_--u-- - Cert'f'ed to bG a trua co
Examined by Mr. Mujumdar. %@X/E AS ¥
Compargdwith Mr. Belosay. OFFICER ON SPEGIALDUTY
Roady Ut dq HCAC’«\’. C Officerjof the Spdelal Court
- Detivered OHH,HC/J(/J'}.‘ ‘ ' Bombav,~




	2
	20180127151033

