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" Certified Copy Charges:

IN THE SPECIAL COURT (TRIAL OF OFFENCES RELATING TO - .

TRANSACTIONS IN SECURITIES) AT BOMBAY

MISC. APPLICATION NO. 255 of 1994 - -

Harshad S. Mehta D506 _ Ap@liéan%

VS

PNB Mutual Fund & Anr. e ‘Respondents.

Mr. A. D. Desai with Mr. A. D. Tnaugule with Mr. K. G, Desai.:
i/b M/s. Mahimtura & Co. for the Applicant. ' . i e

Mr. V. R. Dhond i/b #M/s. Little & Co. . for Reapdndentiﬁo. 1.

Mr, G. R. Joshi i/b M/=. P. M. Mithi & .Co. Respondent NWo. 2.°

CORAM: HON'BLE MR. JUSTICE
S. W. VBRIAVA,
- JUDGE, SPECIAL COURT.

JRAL ORDER:

1. This  Application is. by Harshad S... Mehta - fob -

recovery of 17%-@®.T.P.C. Bonds of the face value of Rs..

crores and the interest of Rs, 3.40 crores (which - has-
collacted by the 1st Respondent) on these 'Bonds. . Tkis,

Application ls based on the Judgment of thisgcqﬁrﬁfdaﬁéé,;éth.

Dacenmber 1993 in Misc. Appl ication No. llOf 19 _

Pebition No..23 of 1993, By thaig éudgment, itfhég beeﬂ*'héxd}? LW
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Fhal
been beld that 1f a Ready Forward Transaction was with a

Notified Party, fthen the title/ownership ‘in<".the Sebﬁﬁﬁty

AR i

would not have passed to the purchaser and that the secunity.

would continue to be owned by the concerned Notified Party.
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in that Judgment .t bhas been held that as the security
continuad to be owned by the Notified Party, it was -attached
property and the alleged purchaser could not continue  to
retain pégsession of that security. It has been_held that the
alletied  purchaser must therefore hand over the concerned
gecurtty to the Custodian.

4 This Application is8 on the basis that there was a
Ready Forward Transaction between the Applicant and the 1lst
Respondent.  under which 17% N,T,P.C. Bonds of the face value-
~f Ns. 10 crores were =old, by the Applicant to the 1st
Respondent, with a firm commitment that they would be resold
.o the Applicant. This is one af a large - number of such
Appléﬁatéoné which are pending b@fsre this Court. In all
thesn  watters, including this Application, normally two
eaestions arise for consideration i.e. (1) whether there was
a  Resady Forward Transaction and (2) whether the transaction
vas hebween the Applicant and -the concerned Purchaser, 1in

thim «case the lst Respondent, on a principal to principal

3. The second question arises because the Court has
found that in-yany matters the Notified party has routed
their own transaction tﬁrough=some Bank. Thus the Notified-.
broksy would, on paper, act aw a broker  and the. transaction
would be shown to be between two Baﬁks. It is because, on-:
paper the transaction is between two Banks, that in imany
cases, the purchaser contends that the Notified - Party - was

only a broker. TIn spite of the transaction being, on paper,
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belween  two Banks, some Banks (Purchasers) have honestly.
adwnitted that the real counte}~party was the Notified Party.
Howewer, the majority of Banks (Purchasers) are denying that
the  Notified Party was the principal counter~party in their
Lransaction ~ The Court has had occasion to try- one such;
Applicaticn._'That trial, under the ncrmal procedure, lasted
forr over 30 working davs. This Court has been specially
establishad to ensure speedy justice. If normal procedure isg
followed, this aim of apeedy disposal would be completely
negatived, The Special Court (Trial of Cffences Relating- to
Transactions in Securities) Act, 1992 provides that the Code
of Civil Procedure would not apply to this Court._éhder‘_this
Act this Court is to evolve its own precedure keeping in mind
the  principles  of natural Jjustice., This Court hasg framed
Regulations  under which Affidavit Evidence, particularly’
evidence in chief, can be taken. Because of the very la;ge_
number of such Applications, this Court has been directing
all parties to serve on the otler side Notice to.admit facﬁs{
4. The Applicant has served on the lst Respondent’ a
Notice to admnit facts. In response the lst -Respoddent has
admitted certain facts and denied certain facta. The facts
which are admitted are that (1) this was® a Ready Forward
Trangaction for a period of 31 days with interest rate . at 19%
per annum and (2) that the Ready Forward Transactioh was;to
be. reversed on 19th May 1992. The lst Respondentl however
denies that. this  Ready Forward Transaction was with the

Applicant. on principal to principal basis. They claim that




their  transaction was with ANZ Grindlays Bank. | Thus

according to the lst Respondent Lhe transaction was between

13

the tsb Respondents and BN2Z Grindlays Bank on a principal to

principal basis,

y

5. b On the above admission the only dquestien - now
remaining  before this. Ceurt is whether the transactien wag
hetwsen  the lst Respondent and the Applicant on a principal

.

Lo principal b

basis and/or wiether the transaction was between

the st Reospondent and ANZ  Bank en a principal to principal

hagiw.

—

The Court has observed that the test of whether
ihe btransaction was wibh some other Bank or with the Notified
varty on  a  principal to principal basis, 1is whether  the
amounts  paid by the Purchasing Bank f(always by Bankers
Cheagques/Pay  Orders in names of counter-party Bankl were
craditad  into the Notlfied Parties account with Ithe other
paank . if thalt. was done, it could only be ‘because the
tvobified Party was the principal. Another test would be
whether the other DRank delivered to the purchasing Bank 1its
awn sccuribies or delivered securities on behalf of Notified
Parties. These two factors are clinching factors. The Court
has., in order Lo save time, in all such matters called _fér
Comart Evidence of thelaboveméntioned two factors. . This it
has  dene bf caliing upon all counter-party Banks, in - all
thase matters, to file evidence on Affidavits getting out:

a) if the concerned transaction was thelr own

Y whather the amount paid by the purchasing Bank was
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credited  into their own accounts or into -Notified Parties
account and

<) whose securities were delivered.

7‘= In this case.éhe Court called uéoq ANZ Gniﬂdlays.
Bank “to so state.on affidavit. On '25th July 19952_@§NZ:

Grindlays Bank filed their Affidavit Evidence. By th

. they
set  out that they have had no transaction with'%‘hgf-lst
Regpondent on a principal to principal basis, They sgt. out
that they have not entered into the contract datedHIOthLAprii_
1992 in vespect of 17% Taxakle N.T.P.C. Bonds of the face
value of Rs, 10 crores. They set out that ;he;AccountT;Payee -
Cheque issued -by the lst Respondent wag credited- into an:
Account of the Applicant in ANZ Grindlays Bank. . .They %et out
that the cheque was received by them along wigh.3aﬁﬂ§§pggg§55
slip for creditine the Qrocegdé;of the ;cheqqe;-iﬁégé-tbé?;

14

Applicant's Current Account No, OLCBP _ 0486800 .with:

Sansad Marg Branch at Neh;pglhi}_;ThgyuéeQ

proceeds of the cheque hayeﬁihgfefore-been;h

srindlays  Bank  have been?;déli?ered_bxégphgw

Respondents under this transaq@ion,qlt-qann@tﬁb?gdeni'
lst Respondent has receivgﬁnggcu;itigg_qnder

no

Now it is clear that th05g33é§g5;§;§g56;1
Grindlays Bank. The only §tg§£;par£x£‘ﬁéan_
transaction, is the Applicant. _ “ GER ¥
8. Thné by this Affidavit Evidence the case;;éfﬂ théi

Respondents that there was 'a transaction betwegn_ ANZ-




Grindlays Bank and jthemf  v, :

basis

Evidence, in all these matters Court has permitted parties;to:
file Affidavits~in—Reply_tofth X
all  parties

Affidavits

reply

by Respondent No. 1 till date.:.Th;s-ln;spltegof
that since then the matter has appeapedfqgﬁbqgrd on;gtr;

two otcasions. Of course I.agree that iﬁtq'égytyu_waéps

cross-examine, then no Affidaviﬁ*in~Re§iy h§e§ Pe fiied; -Bgﬁﬁlj
then ﬁhe Court must be informed on the ve;y‘ fﬁfst  6c;asioﬁlf5
that they desire to cross-examine. The Court was noﬁw evénbl
informed that the affidavit e&ideqce of AN? Grlndlays _Bank 
was being disputed and/or that theflst-Reséqndenb-de31red £$ 
cross-examine the witneséeé of:ANZ Crindléys Bank. Thls in
spite  of the fact that on i3tb September:}?95._ ths Jmattef
had rpached and was to go on. At the requesﬁsof Mr.:'Dhond
it was kept back till today. Even on that date fhe Court- waé'[”
not informed that witnesses ofIANZ Gr;ndlgys;ghould pe kept_'m

o

ready in Court.

r

9. Today after the natter reache fﬁqr_

time, a contenktion is being Laken that the Jgt RespondenL :iaii}

entitled to cross-examine thnesses of ANZ Grlndlays“?

kP

To this proposition therercan be no dlspup35 Mr'”:DWOndff“
fairl y admits that the 1lst Respbndent had_:known that the

Affidavit filed by ANZ Grindlays Bank .was’ evidence Qn "




Affidavit. He however has no explanation.why.earlier it was ¥
not stated that the lst Respondent'desiré@ to “cross—éxaming.
It. is clear that the whole attempt has been to gomehow or

other delay the hearing of this Application. -~ As this

¥

contention  is - being taken today it.. necessitates

adjournment. Court will now have to callithe; witne§ es - of
A Sl

ONZ Grindlays Bank as Court witnesses. s

10. Mr. Dhond submite that before the witnesses of ANZ

Grindlays Bank are examined the Applicgnt nust first step
into the witness box. He submits that it }é the Aéplgcant's.
rrage that they are the pr1n01pal counter parties. ﬁeisubmitg
that the Applicant should first establish their casé rﬁhrougg
Lheir own witnesses., He submits that this is necessary as
all the documents indicate that the Applicant has act§d §s}xq;

hzolor.

P NG

11. - In support of this last Submissiopuhe:shoWéﬁgg'ﬁhe@L

Court. the Deal Slip which is. annexed astxhibif SAY

Application. He submits that this Dea;ﬁslipﬁiplearliv{§h6WQf:

that the applicant actedfasza;bqueraﬁypn:;w.
view, this- Deal $lip shows that the -
principal counter party tg
facie view the Deal Slip shows, the. contrary to whaﬁ

is submitting. Mr. Dhond. then qhows Exhlblt

Application Unamely the Contract,Note.. He su d,A

R
Contract Note is in Form "A". He subnits that asﬁ}t
rorm "A" it is clear that the A?plicant is a broker.

12, Tn thisg behalf it is necessary to mention what




cases the Cowtract Notes

.b.%.

a prioncipal or as a brokeg;ﬁ
being in Form "A", in_éo@é
honestly come to the Cour
Party was the principal counter'
large number of matters where Puzcha51ng Banks have cont@nded
that the Notified Party was. mnrely a broker.;Thls Court has
in an Order dt. 19th AugusL 1995 in Chamber Summons No 34 “Qﬁw
1995 in Misc. Appllcatlon No. 219 ofu'l993 negaflvpd e
contention that the Contract Notes would show that “the
Notified Party was a braker.,The.Court has“held asl£§;?9ys:

" However, this Court,fduring'the -pa$t3_Phrég
years Ethat it has functioned, has nét‘;xet':gome
across any documents, in'suchltxansaction, _whe?ein
the Notified Parties are shown as principéls. Ali
documents have been on the footing thgtl:ﬁctified
Parties acted as Brokers. ..In spite bf¥ that thi%;_
Court has found and many Banks have admitped, _that;_
the: Notified Party waé‘ in fact thg_ prinqipal}
counter party. Therefore, merely because Ddcuments
show the DNotified Party as a Broker does  not by’
jtself mean that Notified Party wasz net a

principal.’

---- - o RO S




The Court has also in a Ruling given oh-lé@h June -+ 1995 in &

Migsc, Application 221 of 1993 held that fhe Contract Note

itself would not disclose wheﬁhar the_ﬁg?if;eé pérsg
as ;a broker or a princibal. &i%e;-Petitéﬁn:%éiﬂqf
through a protracted trial which 1s recently over,;?hat caée
is  pending Judgment. in Ithat case _élso, baseai on - the
Contfact Note it was contended that as tﬂe Contractlﬁote was
in  Form "A", the Notified Party was a broker. It must ba
wentioned that the witness of the Respondent Bank, in Misc. %
Application 221 of 1993, uléimately adﬁitted that merely by
looking at the Contract Note it is not possible to say
whether the person who issued the Centract Note was a_ broker
or a principal.

13. It was pointed out to Mr. Dhona that the Cqurt has
already held as above. Mr. Dhond then took instructiopé from
one Mr. Ranjan Srinath, Vice President of -thé PNB: Mutual

Fund. Mr. Dhond wag instructed by the said Srinath to submit

that merely by looking at the.Contract ”Nogei Exhibip}5‘8“¢ 

without reference to any other document or ' record, i i

possible to state that Harshad Mehta acted;qélyfasﬂaﬁ

>

tr. Srinath has been directed to put these .instructions on.

L

893 is not binding in this case. Howeve;jan-Qrdeff?r

Court would be binding. Thus'at_this‘stagé}{CQurt_is'apfiméwin
facie finding it difficult te accept the contention of WMr.
Bhond. This 1in view of what this Court has been observing

over the past three years and in view of fact that it has




already held to the contrary However 1st"Rn pond:
liberty and entitled to establlsh the tontr

14. o In my prima—facié&viéw, the:

Applicant acted
a broker or not
Respondent paid

Lhey went directly to ANZ.G'rindlay's B-arik

15.

Mr. Dhond
Grindlays Bawnk 1s dccepted 1L would

Grindlays Bank was not the counter party. He

this would not establlshed;that:Harshad:Sﬁ;MehEa:}

principal in this transaction. Ilam unableito accept..thls
submission. This argument overlooks the specific case of the
ist Respondents., The specific case of theﬁlsﬁ.Respon@enﬁs is.
that their transaction was with ANZ érinalé&éj Bank. This
arvgument: mva;looks the fact that AN2Z Grindlays Baﬁk'_evidence__a :
ig to be the effect that amounts have been cfedited.iﬁtacthe
account of the Applicant and that the securitiesswhich..have
been received by Lhe lst Respondents were not. securities. of
ANZ Grindlays Bank. Except for ANZ Grindléys bank, ~the 1st .
Respondent.  and the Applicant there is no other party
connected with this transaction. It cannot be denied that the
securicies which are received are under this contract. ff in : {
ivindlaysg is not  the

tarily wildedfnllow tha

,,...-..._

4éf;5f&“ c
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the principal counter party.

16. ‘Mr. Dhond next submits that théqega:en advéfsarialﬁ%'

<

proceedings and that the knowledge'whi¢hLphe¥C§uptﬁh§'

from other proceedings should not be_ﬂimpot;eﬁfginﬁu

Application. 1 am unable to accept thisﬂ_ggbmigs;pg; Thﬁ;j
Legislature established one Court toltry allﬁphese’¢mat§efsg£j

The whole aim and purpose of this was,_

hefore one Court. This so thét'the.Courtﬂggﬁldflé;:éﬁandiknpw
how these transactions werelperformed and what.the real staté; ¥
of affalrs are. Tt 1is impossiblelthat the Ceurt not form
prima-facie opinlons based on what it has been obéerving.

Thege however remain prima-facie opinions. Based on these ¢

npinions  Court  1s not precluding partie; from estéblishing i
the «contrary. 7Till the contrary is shown to the _Court,. it:-;
cznonok remaln blind to factls cominé-before_it.; | %
17. Mr. IDhond submits that ﬁﬁe -Applicant - must.
also prove that he owned these securit@es. QMrLQ,DhQnd i
submits that there are number of: incqnsisteﬁcies.;in- the !
documents © annexed by the Applicant in~_tbev\Af£id§Vitﬁig;}

Redoinder. He subnits that it wi1l,be necessary tdl;crééé;f

exAII NE the Applicant on those aspects and on  these

docunants,

18, In my view, it is not at all. necessary to find out.
whether the Applicant owned these securities. The only’

gquestion before Uthe Court is whether there was a Ready

Forward Trangaction between the Applicant and the 1lst
Respondent on & principal to principal basis. Admittedly
b
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the 1st Respondent got these”securitiequqééfjthis:}Cpﬁt;éét 
Having got these securities under this Contrgqp,:iﬁj is 'noﬁgf
open to them to challenge the titlé of theipgfty ~from whom

they got  the securit{es. If it is ultimately estabiiphed

Ehat .the Applicant was the principal countér party,#then- it,
would not be open to the lst Respondents fo chalréngé the ..
Litle of the Aapplicant without first greturniqgiéﬁthaseg_
securities. Also it 1is not necéssary thatéApplicant should:
be owner of the securities. He..could. have got  these;
securities under anocther Ready.Forward Transaétion;_or may;
have borrowed these securities. So far as this Application,
s concernad, btitle of aApplicant is immate:iél, If it gets.
eatablished that spplicant was. the princi?ély_gounterfparty,;l-
then how Applicant golt the securities and gave them‘btp thgﬁ
Lst Respondent is immaterial. If parties hgd rgétrictgdttbeirif
transactions ko securitiegféwned;byIthemjﬁheyel}wouldi havgéf-

been  no scam. The scam arose hecause, amongst other @ things,

Notified Parties and Banka.kgpt”de;l;ngﬂ{withhﬁpropgrgfk;of

athers and sometimes when they;had,nq.secufitie§g¥ghdmiﬁ§ed1y?_
the 1st Respondenlt got the 8é¢u:itieé undeﬁighistpntgact; ;If:

ithe transaction has been betweeh_the Applicaptggndgﬁtheg;lstg?

Respondent.  then, if Applicant was not the.bwnggﬁwéhd:idealt-ﬁ

with someone else's property.then there ﬁ;}l

against the Applicant for thégé{sgqurities
also the securities would ha?é ﬁ§¢be;collééﬁed;ﬁfoﬁ-the?g

Respondent . Further if Appliéant had nof-tiﬁle_ the: %St:?ﬁ

no title. For that res

CispnesS S 3
_3*
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13,

return the securities. Thus the wuestion of, ﬁ}ﬁié;;“
Applicant  and/or  the guestion .of ° cross-examining  on i

inconsistencies .in the documents in  the - aAffidayit-in-

Rejoinder on this aspect do not arise.. .

19, As stated above ANZ Grindlays Bank“has filed -
avidence on Affidavit. In. my view, ‘unless, this ‘is ;
contradicted, this evidence is conclusive of the matter.  As )

stated above, the lst Respondents are entitled to test this:

evidence by way of cross-examination. = This 1is Court
evidence, It must be led first. The 'parties can cross-
examine . It is only after this, provided parties still |

desire to lead evidence, that the quest;onl of Fany\,p&rﬁf,
énmlu&ing Applicants leadine evidence arises. 1f by Court
evidence all aspects are covered, then no. necessity arises?
{or  protracted evidence of parties..\.I_ ?hereﬁoré reject ;
submission of Mr. Dhond that Applicanﬂ hust firsp step 'inﬁof

the witness hox.

20. I direct that on Lhe nexL occa81on the Appllcatlon

will cross-examine the thnebses of ANZ Grzndlays Bank  (ifﬁ

they so desire) and then the lst ;Regpondent ,w1115 9ro$3f§

examine witnesses of AN% Grindlays Bank.f-Thereaftéﬁ*i

to decide whether they desire toflea&_ény;evidehcéigi

o Tt must be mentioned, only by way of prima:’
observation, that the .1st Responﬁent;"Qiéiﬁfﬂphééfgypéi:;

contract was with ANZ Grindlays Bahk.iﬁndmitteily,_;onﬁf19§h
May 1992 there was no- dlfflculty _i performdnce ofg_t

‘:10 f g

reverzal ley with ANZ Grindlays Bank. Undcr Bye- Law 235
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the Bombay Stock Fxchange,

_tender delivery

though there

with BANZ Grindlavs Bank

only difficulty, if any

reversal date, was

on Lhe reversal'd

was no dif 1uulty-1n performln‘

the facﬁ'thaf,

ltgwas

there has been . no téwé

which;might;have;’egi

 én 19th "May: .

Applicant was in trouble because of the'écam.haVLngg‘ broken,
out. |

22. ANZ GrindiaYé Bank is therefore directed toc send

o Court on 26@5 September 1995 one of the deponent of the

Affidavit and if deponent is rot personaily conversant with

facts of case to also send an Office% whé is conversant with

th facts of this case. All necessary documents in their

possession,

documents,

including duly

certified statement of Account and

dedivery must also Bé brbught to Court by Aﬁ?
Grindlays Bank. | |

23. As this adjournment haé been neceésitaﬁed  6;
acceunt  of the lst Respondent's conduct, the lst . Regponde nt

will pay costs of this adjournment fixed at Rs.

Lo the Applicant and to the 2nd Respondent. -

precedent

24, M.

Mutuaal Fund to

Ranjan Srinath, Vice Pfosidpnt”

state on affidavit Lo be flled today that by_

(

WL, SOO/- each,
Costs: conditiéﬁ

A ii’x;mée?- of y PNB

merely looking at the Contract Note - (a copy of whlch
3 antiexed  as  FExhibit ‘BT to this ApplncaLlon) and without
~a ) 3
(ﬁ/a referving to any other decument or record, it is possible. . to
/ . - \k
£ state that Harshad 8. Mehta acted oniy as a bro&er. ,
Q?uclse gpec:ai Cou 3
ie on L0.10] |2012- » ”-
Appheon..“. sasuse
:fPages R ¥ 0 NN
mined by Mr. MUJUMDA (‘/
34 SfﬂﬂiﬁfH
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