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IN THE SPECIAL COUf~T (TRIAL OF OFFENCES 

RELATING TO THE TRANS.A.CTI0NS IN SECURITIES), 

AT BOMBAY 

Jyoti H. Mehta 

Vs. 

MISC .. APPLICATION NO. 62 OF 2012 

. .. Applicant 

The Custodian and Ors. ... F~espondents 

WITH 

MlSC. J.\PPUCAT!ON NO. 75 OF 2012 

Deepika A. Mehta 

Vs. 

The Custodian and Ors. Dc,51)rJnrlont<' 
• ' • I \. \...,. .. f'•• "- • \,J ........ ! l ~~) 

Rasila S. Mehta 

Vs. 

\tV!TH 

MISC. APPLICATION NO. 76 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

Rina S .. Mehta 

Vs. 

WITH 

MISC. APPLICATION NO. 79 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
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Hitesh s. Mehta 

Vs. 

WITH 

MISC. APPLICATION NO. 80 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

Pratima H. Mehta 

Vs. 

WITH 

MISC. APPLICATION NO. 81 OF 2012 

... Applicant 

The Custodian and Ors. ... Respo_ndents 

WITH 

--.. ~ --·~- .-ii)·----~ 
. ~--·*a~r;s;~~\11 

--s., ~11'.~·Ut1.t1ii~~- -

,;".::::~ _::. 

-~. :~__....--___....;.,_.;,;-...,t':;;.:.:=::::.:":.•'···-·--~~ 
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~,I 
Smt Rasila S .. Mehta 

. ' -~ ' ... -~' 

... Applic~nt C: · -~i ·• ·tt !-~~~~~~,--~~~~·Rti 
, 0 I ii ;;:~'htt~ .• ~1 

Vs. 

The Custodian and Ors. ... Respondents 

WITH 

Jyoti H. Mehta 

Vs. 

MISC. APPLICATION NO. 108 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

WITH 
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MISC. APPL!C/\T!ON NO. 109 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
WITH 

Deepika A. Mehta 

Vs. 

MISC. APPLICATION NO. 110 OF 2012 

... Applicant 

The Custodian and Ors. ... Respondents 

Asl1win S. Mehta 

Vs. 

Wll-H . 

MISC. APPLICATION f\JO. 111 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

Sudhir S .. Mehta 

Vs. 

WITH 

MISC. APPLICATION NO. 112 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
WITH 

MISC. APPLICATION NO. 113 OF 2012 

Growmore Research . ... Applicants 

& Assets Management Ltd. & Ors. 
Vs. 

The Custodian and Ors. ... Respondents 
WITH 

MISC. APPLICATION NO.114 OF 2012 
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. .. Applicant 

... Respond_ents 
WITH 

Sudhir S. Mehta 

Vs. 

MISC. APPLICATION NO. 115 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
WITH 

Hitesh S .. Mehta 

Vs. 

MISC. APPLICATION NO. 119 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
WITH 

MISC. APPLICATION NO. 120 OF 2012 

Cascade Holding Pvt. 
Ltd. & ors 

Vs; 

The Custodian and Ors. 

... Applicants 

.. .Respondents 
WITH 

Pratma H. Mehta 

Vs. 

MISC. APPL!CATION NO. 122 OF 2012 

... Applicant 

The Custodian and Ors. ...Respondents 

. ,,,~~~L-· ,,,.,,,-·· ... , ·'"- C .... , ,, ,,. .v11• ..,_ . - /.. ,c,\;,t.. . Ou.A.-..;, //e:,'<;. ~.,.-.~ -4\I,.~ 
1·/ ......--.,.,:rransac;;""', ?· ~:-

r ··- ,,o,.,. ~ < / .r.,-}~ •~ .. 
r #' . -~~... . <, . 

(} - \ * ~ ;~n"lJj ag·-* ,;r.,.:.~ ti •t,. " '. i l-1t·· .. •k., {\\ ~ '''[, ,~,~~)ti~:~.. ,1~ 
·._- ~-"'0/; '!ln:cktr,~~~ .• ~ J 
\ I. ~. c..'o'°'--' 
\ \ r,'c,,./~_I.) * "t_ .v -J I..,\ ~ ', _, 

'\"-.. • ....... ~.,_.,ti 

""~- /'t,")1\ ~ ...... ~"{ 
--~~~~~ 

{'\ 



2 

·-

"' 

5 
(SPMA 62.12 
a/w connected applications) 

Mr.Ashwin Mehta CA of the applicant present in person in MA 62/2012 to MA 
110/2012 and MA 112/2012, MA 113/2012 & . 
MA 115/2012 to 122/2012 
Mr. Ashwin Mehta, present in person in MA No. 111/2012 & MA No. 114/2012 
Mr. G.R.Joshi with Mr. Milind Jadhav with Sh-ilpa Shae i/b Leena Advharyu & 
Associates for Custodian/Respondent in all applications. 
Mr. B.M.Chatterji for Income tax department in all applications. 

Rasila s. Mehta 

Vs. 

AND 

MISC. APPLICATION NO. 95 OF 2012· 

. .. Applicant · 

The Custodian and Ors. .... Respondents" 

Mr.Ashwin Mehta C.A. of the Applicant present in person 
Mr.G.R. Joshi with Mr. Milind Jadhav with Shilpa Bhate i/b. 
Leena Adhvaryu and Associates for Respondent No.1 
Mr.Arun Mehta Ub. Akshar Laws for Respondent No.2 
Mr. B.M.Chatterji for Income Tax Department. 

CORAM: V.M. l(ANADE, J 
JUDGE, SPECIAL COURT. 

DATE : 31ST JANUARY, 2013 

ORAL ORDER: 

1. l\1isc. Application No.95 of 2012 is filed by Rasila S. Mehta 

seeking release of attached shares of Hero Honda Motors Ltd whose 

name has recently been changed to Hero Moto Corp. Ltd. and for 

meeting per personal expenditure and 1naking gifts. This application 

is filed for declaration that 18100 shares of Hero _Moto Corp. Ltd. 

together with all accnials is the sole and absolute property of the 
. . 

Applicant _and that Respondent No.3 does not have any claim or 

right, title and beneficial interest in the sa1ne. Secondly, for lifting 

~
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and releasing the attachment of all shares of Hero Moto Corp. Ltd 

alongwith all accruals and for direction to transfer and dematerialize 

the same in the Applicant's nan1e. Thirdly, for a declaration that the 

Applicant is free to sell, alienate or create rights etc in respect of the 

said shares. Fourthly, for a direction that the accruals are released 

from attachment under section 3(4) of the Special Courts (TORTS) 

Act, 1992. 

2. Following reliefs are clai111ed in Misc. Application Nos. 

62/2012, 75/2012, 76/2012, 79/2012, 80/2012, 81/2012, 114/2012 

and 115/2012:-

"a) This Hon'ble Court be pleased to sanction and 

release · payment of fees of Shri Vij ay Mehta, Shri 

Dharmesh Shah, Shri Nilesh Mehta Chartered 

Accountants and Shri Dhiren Jangla - Tax Consultant 

to represent the Applicant for contesting appeals filed 

by the Applicant as are listed at Exhibit-G. 

b) This Hon'ble Court be pleased to direct the 

Custodian to release the fees to the aforesaid 

professionals as and when their bills are received and 

--· · Iorwarded for payment by the Applicant from the bank 

account of the Applicant in MA 62/12. 
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c) Pending the hearing and final disposal of the 

application this Hon'ble Court may be pleased to grant 

sanction of aforesaid counsels to appear on behalf of 

Harshad Mehta and the Applicant in urgent cases fixed 

for hearing before Hon'b1e I.T.A.T and C.I.T (A) as 

described and listed in . para 22 in the present 

application." 

3. In other ~Aisc. Applications viz. Misc. Application Nos. 

108/2012, 109/2012, 110/2012, 111/2012, 112/2012, 113/2012, 

114/2012, 119/2012, 120/2012 and 122/2012, following reliefs are 

claimed:-

"a) This Hon'ble Court be pleased to sanction and 

grant her pennission to engage the services o.f Counsel 

mentioned in para 2 of the present application and any 

other counsels and Advocates of her choice in view of 

the fact that she has a clear and vast surplus of assets 

over liabilities. 

b) The Hon'ble Court may be pleased to sanction and 

grant permission to the Applicant to engage the 

services of Counsel and Advocates of her choice for 

the ~xisting as well as any fresh maters which she 1nay 

initiate or may be initiated against her by informing the 
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custodian the details in that regard. 

c) This Hon'ble Court may be pleased to direct the 

Custodian to release payment of fees as and when the 

Applicant presents bills and memos received from the . 

counsels which would spell out the particulars of the 

matter and the scale of fees and expenses charged in 

each 1natter, and direct the custodian to n1ake payment 

of the same from the attached bank account of the 

Applicant." 

4. So far as other Misc. Applications are concerned, it is 

contended that the largest clai1n on attached assets had been n1ade by 

the revenue which nms into thousands of crores of money. It is 

contended that substantial reliefs have been obtained by contesting 

those claims. It is further contended that the actual liability would 

be greatly reduced and would amount to n1inuscule of the claims 

which have been made by the revenue, if the Applicants are 

represented by expert Tax Consultants and Tax Lawyers in these 

proceedings. It is contended that as a result of efforts of the 

Applicants hundreds and thousands of crores of 1noney have been 

released frmn the clai1n 1nade by the revenue on account ofvarious 

favourable orders which have been obtained. Applicant has annexed 

a list of pr.oceedings in which, she requires to be represented and, for 

that purpqse, she wants to avail the services of Coimsels in order to 
I, 
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represent her before AO, CIT (A), Hon'ble ITAT, High Court and the 
-',I 

Apex Court. 

5. Applicants h1 this group of Applications, therefore, have urged 

for release of fees/monies/shares on out of tum basis for the purpose 

of pennitting them to avail the services of Counsels and Consultants. 

The quantu1n of fees which is desired to be released has been 

1nentioned in various Applications and the same is as under:-

(a) For Tax Consultant : Rs 2 lacs per 1nonth or Rs 3 

crores per year approxi1nately. 

(b) For Counsel and Advocates : Rs 2,50,000/- per 

1nonth or Rs 3 crores per year approxin1ately. 

6. In the case of Rasila S. Mehta she has asked for release of 

shares and monies inter alia. for making gifts and expenditure as 

prayed for in Misc. Application No. 95 of 2012. For expenditure 

she has sought release of Rs 6 crores or shares of Respondent No. 2 

- Company as prayed in prayer clause ( e) of the said App 1ication. 

7. Mr. Ashwin Mehta has appeared on behalf of Rasila S. Mehta, 

Jyoti Mehta and others and has argued at length and has also filed 

written subn1iss_ions and rejoinder. Mr. Ashwin Mehta has also filed 

compilation of judgments on which he seeks to rely and has taken 
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me through all these judgments. 

8. Mr. G. R. Joshi has appeared on behalf of the Custodian and 

has opposed both the Applications and also argued at length and has 

filed written submissions on behalf of the Custodian. He also relied 

on number of judgments of this Court as well as Supreme Court. 

9 Since the subn1issions which are made by the Applicants and 

the Re.spondents are interlinked in respect of Misc. Application No. 

95 of 2012 and other group of Applications, I propose to decide both 

these Applications viz Misc. Application No. 95 of 2012 and other 

group of Applications together and dispose of the saine by this 

common order. 

10. A gist of submissions n1ade on behalf of the Applicants in 

respect of release of monies for the purpose of pay1nent of 

· advocates' fees is as under:-

11. It is contended that this Court in its judg1nent and order dated 

12/02/2996 delivered in Misc. Petition No.215 of 1995 in Growmore 

Research and Assets Ma_nagement Ltd. Vs. A.R. Menon, Custodian, 

has held that an1ount could be released if it was for the purpose of 

protecting, preserving or augmenting the asset base of the notified 

party. Secondly, if a notified party has surplus of assets over 

liabilities .then he has a right to engage Counsels and Advocates of 
I 
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'his choice on his tenns and he can spent as much as he likes and he 

woJJld be entitled to release of fees from his attached Bank Account 

in respect of all cases, Civil, Criininal etc and the Court was not 

required to exercise any discretion as notified entity would be 

entitled to spend his own money as a 1natter of right. It is 

strenuously urged that each of the Applicants is a separate entity and 

each of_ them except Har-shad Mehta has surplus of assets over 

ffabilities and, as such, the Special Court is duty bound to release the 

amounts claimed by then1. It is contended that Custodian's case of 

alleged Harshad Mehta Group and he being a front and Benamidar is 

false and contrary to law and has not met the approval of the Hon'ble 

Apex Court. It is contended that issue of Harsahd Mehta Group 

having attained finality is incorrect. It is_ contended that the 

applicants have been facing acute difficulties and because of lack of 

resources they had been taking adjournments before the Tax 

Authorities and that the Bills of their Counsels fr01n April 2012 may 

be urgently released. 

12. · On the other hand, Mr. G.R. Joshi, the learned Counsel . 

appearing on behalf of the Custodian has relied on the judgment of 

the Special Court and number of judgments of the Apex Court 

wherein it has been held that Harshad Mehta and all members of his 

family are to be treated as a group and they are not separate entities 

as claimed by the Applicants. He submitted that, initially, an 

application was filed by the Custodian for sale of i1n1novable 
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properties of Harshad Mehta including his residential house wherein 

each flat was standingin the na1ne of separate member of his fainily. 

He sub1nitted that in the said case i.e. in MP No.41 of 1999 the 

Special Court (Coram: D.K. Deslunukh, J.) held that they 

represented a group and Harshad Mehta was a front and Benamidar. 

The said order was set aside by the Apex Comi by its Judgment 

Ashwin S. Mehta vis Custodian and Anr reported in 2006(2) SCC 

385. After remand, the learned Special Judge (Coram : D.K. 

Desbmukh, J.) again came to the same conclusion. Thereafter, 

again, the Apex Cou11 re1nanded the mater and directed the learned 

Special Judge to consider various aspects which Judgment of the 

Apex Court in Jyoti Harshad Mehta (Mrs) & Ors vs. Custodian & 

Ors., reported in (2009) 10 SCC 564. Thereafter, after remand, the 

learned Special Judge while considering the said issue, again held 

that Harshad Mehta and his family members form. one group. The 

learned Counsel has invited my attention to the findings given by 

the 1eamed Special Judge. He submitted that, against this order, an 

appeal was filed in the Apex Court and order of stay has been 

granted for the sale of i111111ovable properties. It is, therefore, 

contended that the said finding was binding and there was definite 

finding given by the Special Court on this aspect. He· then invited 

n1y attention to number of other judgments of the Apex Court 

wherein the Apex Court in terms has held that Harshad Mehta and 

1nembers 9f his family form one group. It is, therefore, submitted 

that liabilities of these persons had to be taken together and it could 

. ~~It .. ~---~L Cn ,~ ,./ c.C,\}t.L. '1,#.01..lt~ ~~~~, 
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not be said that other members of Harshad Mehta fa1nily had surplus 

of assets over the liabilities since the liabilities of Harshad Mehta 

which were running into more than Rs 200 crores if clubbed with 

these assets would show that liabilities of the group far exceeded the 

asset position and they were not entitled to clain1 release of monies 

as a matter of right. 

13. Mr. G.R. Jo.shi, the learned Counsel appearin~·on behalf of the 

Custodian then submitted that the judgment which has beei1 

delivered by Mr . .Justice Variava (as he then was) was impliedly 

overruled by the judgment of the Apex Court in Rasila Mehta and 

Others vs. Custodian reported in (2011) 6 SCC 220. He submitted 

that even if the judgment of Variava J. is considered, the the case of 

the Applicants do not fall in any of the categories under which 

monies could be released. 

14. The learned Counsel for the Custodian submitted that so far as 

Rasila S. Mehta is concerned, she was ~lso a part of the group of 

Harshad Mehta and, as such, she was not entitled to clai1n release of · 

the said amounts as claimed by · her in view . of the various 

observations made by the Apex Court in various proceedings that 

she was a part of Harshad Mehta group . 

15. After having heard both, Mr. Ash win Mehta who is appearing 

in p_erson _and the learned Counsel Mr. G. R. Joshi appearing on 

behalf of the Custodian at length, in my view1 it is not possible to 
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grant any relief in all these Applications, firstly on account of 

categorical observations made by the learned Special Judge D.K. 

Deshmuk11 J. { as he then was) in MP No .41 of 1999 and 

ol?servatiorts made by the Apex Court that Harshad Mehta was a 

front/Benan1idar on behalf of members of his family i.e. Applicants 

herein and that they acted as a group. lean1ed Speci Judoe b 

while deciding MP No.41 of 1999 as well as MP No. 1 and 2 of 

2007 has taken into consideration the audited accounts subn1itted by 

the notified parties and on the basis of analysis of these accounts and 

comparison of the position of Harshad Mehta and other 1nembers of 

his family has noted that as of 1990 position of other farnily 

members of Harshad Mehta was· such that they had negligible assets 

whereas .in subsequent years, monies were pumped in through 

Harshad Mehta and/or his proprietary firms and the monies were 

rolled in vari_ous accounts of various family rne111bers of Harshad 

Mehta and then by showing independent transactions, it was shown 

that they had. earned profits when, in fact, monies were supplied by 

Harshad Mehta. Apart fron.1 the finding of the learned Special 

Judge, the Apex Court in various proceedings has also given a clear 

finding that they are acting as a group and, as such, therefore, the 

contention of Mr. Asbwin Mehta that they ar·e separate entities 

cannot be accepted. Once it is held that Mr. Mehta was a front and 

Benamidar and all the members of his fmnily were working as a 

group, the contention of the Applicants that their position is such 

that they have surplus assets over liabilities falls to the ground since 
I, 
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the liabilities of Harshad Iviehta ·will have to be added to the assets 

and liabilities of individual 1nen1bers of Harshad Mehta family and 

the liabilities would far outweigh the total assets of all the members 

of his fan1ily. This being the position, submission 111ade by Mr. 

Ashwin Mehta on behalf of the :Applicants that fees be released as a 

matter of right cannot be accept~d. 

16. Now I shall deal with individual sub1nissions made by Mr. 

Ashwin Mehta who is appearing in person. The first and 1nost 

important point which needs to be considered is whether individual 

me1nbers of Harshad Mehta group i.e. the Applicants are 

frC?_!1ts/Benamidars of Harshad Iv1ehta and the entire group should be 

treated as one for the .purposes of present Applications as well as for 

deten11ining the assets/1iabi1ities position. 

1 7. rvlr. Ashwin Mehta has strenuously urged that there is no 

pronouncen1ent or final decision given by this court or by the 

Supreme Comi that the men1bers of Harshad Mehta fan1ily have to 

be treated as groups or th~t they are fronts or Benamidars of Harshad 

Mehta or entire group should be treated as one for the purpose of 

deten11ining the assets/liabilities position. On the one hand, it is 

submitted that the Custodian has failed to recover attached assets 

whose value is running into thousands of crores. It is further 

contend~d that by objecting to the release of fees, Custodian does 

. not want the Applicants to pursue recovery of assets. It is 
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contended that the Custodian is duty bound to ensure that the objects 

of the Acts are achieved expeditiously and is also required to ensure 

that there is equitable distribution under section 11 (2) of the Act and, 

yet, the present Applications have been opposed which establishes 

ulterior objects with. which the Custodian is governed. It is 

contended that the stand adopted by the Custodian is n1alafide and it 

is made to sub-serve his ulterior objective. It is sub1nitted that 

relatives of Harshad Mehta are separate entities and, as such, their 

assets cannot be used for discharging the liabilities of another 

notified party. It is contended that there is not a single judgn1ent of 

the Hon'ble Supreme Court which has permitted use of assets of one 

notified party for discharging liabilities of another. It is submitted 

that the Custodian has deliberately read into son1e Supre1ne Court 

judg1nents ·what has not been held by them and, therefore, such 

· misinterpretation of Supreme Court Judgments have led to multiple 

proceedings. It is contended that so far as the alleged Harshad 

Mehta Group is concerned, out of 28 notified entities, the saine 

pe1iains to 8 notified entities who were parties to MP No. 41 of 

1999. It is contended that theref01.;e 18 of the present Applicants are 

out of the purview of the alleged Harshad Mehta group. It is 

con-tended that the Apex Court in Ashwin lvf ehta 1s case reported in 

(2006) 2 SCC 385 has rejected the case of the Custodian for treating 

numerous entities as men1bers of Harshad Mehta group and use of 

their assets to meet the liabilities of Harshad Mehta. Reliance has 

been placed on paras 38, 41, 42, 46, 50 to 52 and 77(ii) of the said 
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jiidg111ent in the case of Ashwin Mehta. It is contended that in para 

77(ii), of the said Judgment in the said_ case of Ashwin Afehta, the 

Supreme Court has observed as under:-

"The question as to whether the appellants could 

have been considered to be part of Harshad Mehta 

Group by the learned Special Court need. ·not be 

determined by us as, at present advised, in view of 

the fact that appropriate applications in this behalf 

are pending consideration before the . learned 

Special Court." 

· It is, the ref ore, contended that the issue of Harsh ad Mehta group was 

not liable to be decided in Misc. Petition No. 41 of 1999 and was, in 

fact, directed to be decided only in appropriate application and that 

such appropriate application never caine to be filed by the 

Custodian. It is then submitted that when the matter was remanded 

to thi's Court, it had been observed in para 2 on page No.10 and para 

4 on page No.17 of its order dated 25/07/2008 in M.P. No.41 of 1999 

as under:-

"2 Perusal of the observations of the Supre1ne 

Court in Paragraph 77 (ii)(b) quoted above shows 

th~t according to the Supreme Court the question 

whether various individuals and entities can be 
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treated as part of the Harshad Mehta Group is to 

be considered by this court · in the applications 

which, according to the . Supre1ne Court, were 

pending before this.Court at that time. Reference 

probably was to · the applications for de­

notification filed by the 1nen1bers of the Harshad 

Mehta Grou11. (Emphasis supplied) 

,-·· 4 It is clear that firstly the applications for 

denotification where the guestion as to whether 

the entities and notified individuals can be treated 

as part of Harshad lv1ehta Group was to be 

considered are not· pending and even assuming 

that aspect is to be considered in those 

proceedings, in vie~ of the finding recorded by 

the Supre111e Court in its judg1nent in Sudhir 

Mehta's case quoted above specially observations 

in Paragraph 38 and 40 of the Judgment, in 1ny 

op1rnon, it is not possible for me to reach 

different conclusion than the one which is 

recorded by the Supreme Court on this aspect of 

the matter in its Judgment in Sudhir Mehta's case 

(En1phasis supplied)." 

It is contended that from the said observations, it is clear that issue 
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· of Harshad Mehta was liable to be decided in de-notification 

applications and, as such, judgment of this Court dated 30/4/20 I 0 

holding the Respondents to be n1embers of Harshad Mehta group 

was squarely in contravention of the express directions of the Apex 

Court. It is then contended that the Custodian has never prayed for 

declaring the eight Respondents in Misc. Petition No.41 of 1999 as 

members of Harshad Mehta group nor has he prayed for use of their 

assets to 1neet liabilities· of Harshad Mehta or any of the notified 

. parties. It is contended that, as such, any observation made by this 

Court is not liable to be treated as binding on the Applicant. 

Reliance has been placed on the following six judg1nents:-

(i) Mis Trojan & Co. V/s R.M.N.N. Nagappa Chettiar 

rep01ied in A.LR. 1953 SC 235. 

(ii) Krishna Priya Ganguly & Ors V /s University of 

Lucknow and Others reported in A.LR. 1984 SC 186. 

(iii) Omprakash & Ors. V/s R.arnjurnar Ors reported 

in(1991) 1 SCC441. 

(iv) Fertilizer Corpn of India Ltd & anr. V /s Sarat 

Chandra Rath & Ors reported in ( 1996) 10 SCC 3 31. 

(v) Manohar Lal v/s Ugrasen & Ors reported in (2010) 
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11 sec ss1. 

(vi) Bharat A. Kotpari V/s Dosukhan Smnadkhan 

Sindi & Ors reported in AIR 2010 SC 475. 

It is then contended that what had been held by this Court in regard 

to alleged Harshad Mehta group was not the issue put before it for 

adjudication and the observations was liable to be treated as obiter 

dicta. Reliance has been placed on the follov\ring two judgments:-

(i) Arun Kumar Aggarwal V/s State of M.P. And 

Others in Criminal Appeal No. 1706 to 1708 of 2011 

- Order dated 02.09.2011 

(ii) (2002) 4 SCC 638 - Director of Settle1nent A.P. 

& Anr. Vs. M.R. Apparao & others. 

It is sub1nitted that, after remand, again, this Court had held that the 

Respondents were members of Harshad Mehta group and in this 

process by virtue of the order of this Court, a forced bankruptcy has 

been foisted upon the family members and corporate entities 

pron1oted by them. It is then contended that this issue had not 

attained finality and reliance has been placed on certain observations 

made by the Apex Court which are as under:-
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-·-• -···•···--·-.. -···--··------·---

C.A.No. IN ame of notified entity Details of order passed 
--·-·· --·- ----·-

6326 ofl Smt. Jyoti H. Mehta & Ld. Counsel appearing for i 
2010 Ors Respondent No .1 states 

Order dated 
06.10.2010 i 

. . --···-··-----···---·---

· that till further orders, the 
said Respondent shall not 
proceed further in the· 
matter of auction of the 
subject property. 

6671 of! Smt. Jyoti H. :rv1ehta \Ve f-tirther clarifv that so ,,, 

2011 iors 

Order dated: 
14.03.2011 

far we have not expressed: 
any opm10n on the 

! question as to whether all; 
i the notified parties are to 
be treated as a group 

843 7 of Smt. Rasila S. Mehta & Both parties are directed to 
2011 Anr. maintain status quo 

prevailing as on date. 
Order dated 
30.09.2011 
. - . ···········-·-·--___,_,__----· ---------------------~-·-·-- ·-... 

2563 of Smt. Rasila S. Mehta & The order of Hon'ble: 
2012 Anr. Special Court came to be· 

Order dated: 
24.02.2012 

stayed. 

-·•·• - - -··· -·-·--··-· ·------·- -····-----···-·--· ---·--···------· 

Reliance has also been placed on the judgments of the Supre1ne 

Court.iµ Sudhir S. Mehta reportred in (2008) 12 SCC 84, Smt. Jyoti 

H. Mehta, reported in (2009) 10 SCC 564 and Smt. Rasila S. Mehta, 

reported in (2011) 6 SCC 220. Reliance has been placed on 

paragraphs 42 and 45 of the Judgn1ent of the Supreme Court in the 

case of Sudhir S. Mehta (supra) which read as under:-
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"42. The second aspect, which we would like to 

consider is the objection which is now raised to the 

non1enclature "Har?had Mehta Group". TYe do not 

want to go to that aspect, because for the decision 

of this case, that is not a relevant aspect whether 

any appellant is referred to · as a group or not 

(Emphasis supplied')" 

"45. At any rate, unless it is shown as _to what 

prejudice would be caused by treating them to be a 

group, this contention has no basis. (Emphasis 

supplied)" 

It·is- contended that so far as Rasila S. Mehta and Rina S. Nlehta are 

concen1ed, the judgment reported in their in (2011) 6 SCC 220 

has to be read in the con of has been d by this Court in 

judgment dated 26/02/2008 in M.P. Nos. 1 and 2 of 2007. It is 

contended that the said Petitions were filed by the Petitioners 

challenging their notification under section 4(2) of the Act. Reliance 

has peen placed on certain observations n1ade by this court. It is 

contended that Misc. Petition No.20 of 2006 was filed by the 

Custodian for declaring Respondent Nos. 1 and 2 as 

Benainidars/fronts of late Harshad Mehta and or his group and the 

assets be. utilized for discharging the liabilities of late Harshad 

Mehta and/or his group. It is contended that the said Misc. Petition 
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No.20 of 2006 was withdrawn by the Custodian by order dated 

23/01/2007 and, thereafter,· no fresh application was filed though 

liberty was granted to the Custodian. It is then contende9 that the 

Apex Court in its judgment dated 06/05/2011 reported in (2011) 6 

SCC 220 had confirmed the judgment of the Special Court but had 

not held that assets of these Applicants were liable to be used in 

discharge of the liabilities of Harshad S. Mehta. It is contended that 

when th~ said two Applicants challenged the order of this Court 

directing use of their monies for discharging liabilities of Harshad 

Mehta, the same Bench was pleased to admit their appeals without 

even issuing show cause to the Custodian. Reliance has been placed 

on other judgments of the Apex .Court in support of the said 

submission. 

18. On the other hand Mr. G.R. Joshi, the learned Counsel 

appearing on behalf of the Custodian has ~ubrnitted that this issue is no 

longer res. integra and has been conclusively determined by this court by 

its judgment and order dated 30/04/2010 passed in Misc. Petition No. 41 

of 1999 as well as in 1V1isc Petition Nos. 1 and 2 of 2007. It is further 

contended that the said issue has been considered by the Hon'ble 

Supreme Court in the case of Sudhir S. Mehta reported in (2008) 12 SCC 

84, in Smt. Rasila S. Mehta rep01~ted in (2011) 6 SCC 220 and in Smt. 
-·· 

Jyoti H. Mehta reported in (2009) 10 SCC 564. 

19. After having gone through the j on which rehance has 
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been placed by the learned Counsel for the Applicants and the Counsel 

apQ_earing on behalf of the Respondents, in my view, there is much 

substance in the submissions made by the learned Counsel appearing for 

the Respondents/Custodian. 

20. After Misc. Petition No.41 of 1999 was remanded for the third 

time, this Court, again, after going through all the documentary and other 

evidence, came to the conclusion that the Applicants herein are 

fronts/Benamidars of Harshad Mehta. While arriving at the said 

conclusion, the Special Court has taken into consideration audited 

accounts of Harshad Mehta and Respondents as on 0 1/04/1990 ~nd, 

thereafter, has noticed the manner in which the funds have flown from 

the accounts of Harshad Mehta to his other entities and have been utilized 

in transactions of pt1rchasing shares and or assets which could be directly 

linked to the monies received by them from Harshad Mehta. Finding 

given by this Court after remand is final, subject to outc~m1e of the appeal 

which is pending in the Apex Court. 

21. It is then contended that the Custodian had filed a Petition dated 

01/03/2006 in Misc. Petition No. 41 of 1999 setting out detailed facts in 

support of his submissions and more particularly para 15 to 21. It is 

clear that these submissions made in paragraphs 15 to 21 of the affidavit 

dated O 1/03/2006 of the Custodian have been confinned and approved by 

the Supreme Court in Sudhir S. }vfehta Vis Custodian reported in AIR 

2008 SC 84 and para 52 of the said judgment reads as under:-
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"52 It is the further case of the Custodian that the 

notified parties had shown in their accounts, that these 

siphoned off monies were received by them as loan, 

borrowings and advances, and also shown that they 

were paying interest thereon to Sh. Harshad J\.1ehta 

with the sole idea to show that they were nmning their 

own business with their own funds and that the 

monies .borrowed by them. The Custodian has taken a 

stand before us· that in the affidavit dated 1.3.2006, 

efforts have been made to show clearly as to how 

much money is transferred in cash to his relatives and 

corporate bodies and also ho\v much siphoned off 

money \Vas utilized for the purchase of in 

name of various notified entities including the 

appellants. The affidavit dated 22.3.2006 is filed 

before us. It is the stand of the Custodian that he has 

already worked out the position of the assets and 

liabilities separately for individual members of the 

· family . and it is reflected in the affid_avit dated 

1.3.2006. The ·Custodian further submits that these 

accounts show that for the present, all the notified 

entities of the Harshad Mehta Group are in excess of 

their assets. It is thus, pointed out that all these 

materials were already available .before the Special 

Comi passed the orders. The Custodian further argues 

that these facts are known to the appellants, and there 
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is an attempt to mislead the Special Court as well as 

this Court on the part of the appellants. It is then 

submitted that all the accounts, which are audited and 

reviewed by th.e Chartered Accountants have . been 

.prepared by the notified parties themselves and it is, 

therefore, that the liabilities shown therein, have been 

taken as admitted liabilities in our opinion, this 

argument on the part of the Custodian must be 

accepted. It has already been shown in the earlier part 

of the judgment that all these contentions were only 

raised before the Special Court, particularly when the 

objections were raised. We do find some traces of 

these objections in the petition? but it is obvious that 

. these questions were never pressed into service before 

the Special Cqurt, perhaps because the appellants 

knew the futility thereof. · We, therefore, leave the 

matters at that, in view of the final order that we 

propose to pass." 

It can also be seen that these observations were confirmed and approved 

by this Court in 1v1isc. Petition No. 41 of 1999 in paragraph Nos. 30, 35, 

and 36. 

22. It is urged by Mr. G.R. Joshi that the Apex court though had 

given a categorical finding in the case of Ashwin A1ehta Vis Custodian 

reported in 2006 SCC 38~ that Harshad 1vlehta and the Applicants were 
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acting as a group after having discussed various issues, the Supreme 

Comi in para 77 of its judg111ent has given its conclusion which reads as 

under:-

"77. In view of our foregoing discussions, we 

are of the opinion that: 

(i) The contention of the Appellants that they 

being not involved in offences in transactions in 

securities could not have been proceeded in 

terms of the provisions of the Act cannot be 

accepted in view of the fact that they have been 

notified in terms thereof. (ii) The Appellants 

being notified persons all their personal propertie 

stood automatically attached and any other 

income from such attached properties would also 

stand attached. The question as to whether the 

Appellants could have been considered to be part 

of Harshad Mehta Group by the learned Special 

Comi need not be determined by us as, at present 

advised, in view of the fact that appropriate 

applications in this behalf are pending 

consideration before the learned Special Court. 

The question as regard intenningling of accounts 

by the Appellants herein with·that of the Harshad 

Mehta Group and/or any other or further 

contentions raised by the parties hereto before us 

~--~:,,.. .. 
~c,~ L C 01,£~~\, 
;' f"', ' ,.,,,_.,. ·~ ,J \)"' ,, ~ ~.,, ' ,,.-,. '~·, . :.;\ 

/ " ~- I -~ ~ • I '·\· / ":, .1· .. ~,ai ,::.c1, .. t'<) .. , -... 1
1 

'\" ·' •• r;io I , ''>;, '\ _\ 
I ,· ,,,, tl' ) i 1 

( ,f .>':":!';(#·;rn,;e ·)'., ·\ ;J ( 

,rljj \::?} ··1 f [,:• 2; '. ·.'.·;/ I , ,, l i I / " , /., ~ '·-); Ii ,,;., h i l Ni 
't.' ', C~j 
~\ ~, 
i \·t,_.,* t_..,, j ,, '•,.~ .. ,., .,/ / 

\. . .,, . ._,,...,,,.,,,.., ~r" 
•,:·,, O , .. ,~/'JC!}~ 

-.. · ._ t-'U1v1u ~ --,,._·.::..~~"""""'·~·-

tr 



'If> 

28 
(SPMA 62.12 
a/w connected applications) 

shall receive due consideration of the learned 

Jt~dge, Special Court afresh in the light of the · 

observations made hereinabove." 

The Special Court, thereafter, has given a categorical finding that 

Harshad Mehta and the Respondent are acting as a group. The Apex 

Court-in Jyoti Mehta's case reported in (2009) 10 SCC 564 on the issue 

of 'group' observed in para 42 as under:-

"42. The appellants were members of an H.lJ.F and 

were seen to be working in tandem. I--Iarshad Mehta 

vis-a-vis the appellants was, thus not a third party." 

It has, therefore, been held th~t notified parties who were parties to Misc. 

Petition No.41 of 1999 were fronts of Harshad S. Mehta and members of 

a group was concluded by the said judgment. 

23. The next question is whether Rasila S. Mehta and Rina Mehta are 

fronts and Benamidars of Harshad Mehta. Rasila S. :tv1ehta is mother of 

late Harshad S. Mehta and she is a house wife. Rina Mehta is sister-in-

1aw of late Harsh ad Mehta. They both were notified on 04/01/2007. 

Both of them had filed de-notification Petitions and this Court by its 

order dated 26/02/2008 in Misc. Petition No.1 of 2007 and Misc. Petition 

No.2 of 2007 dismissed the de,-notification Petitions holding them to be 

fronts and Benamidars of Harshad Mehta. The said observation has been 

made in paragraphs 10, 14 and 15 of the said judgment. 
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24. The said findings of this Court have been confirmed by the 

Supreme Court by its judgment dated 06/05/2011 in Rasila lvf ehta Vis 

Custodian reported in 2011 SC 2122. The said findings have been given 

in paragraph Nos.39, 40, 41, 42, 43, 44, 45 and 46 of the said judgment 

and finally the Apex comi has observed as under:-

" .......... The order of the Special Court does not 

suffer from any infirmity and there was 

sufficient material before the Custodian to arrive 

at a satisfaction that monies had been diverted 

by late Harsahd S. :tvlehta to the appellants." 

Similarly, by its order dated 10/06/2011 in Custodian's Report Nol 1 of 

2011, this Court held that since these were notified parties, their assets 

could be sold to meet the liabilities of Harshad Mehta. The issue, 

ther~fore~ has been finally concluded by various judgments and orders 

passed by this Court and the Apex Court and it is., therefore, not open 

now for the Applicants to re--agitate the same issue again. In view of the 

above, therefore, submissions made by the Applicant who is appearing in 

person and on behalf of other Applicants cannot be accepted. 

25. The second submission which has been urged. by Mr. Ashwin 

Mehta, the notified entity appearing on behalf of the Applicants is that the 

case of the Applicants for release of monies towards payment of fees of 

lawyers, tax consultal)ts etc is squarely covered by the judgment of the 

Special court dated 12/2/1996 delivered by Variava, J. (as he then. was). 
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He submitted that the said judgment has attained finality and is a binding 

law. It is submitted that the Special Court had held in the said case that 

notified entities have constitutional guaranteed right to defend themselves 

and can have advocates of their choice. It is further submitted that it was 

held that these constitutional rights were circumscribed by the fact of 

ability to pay since the picture of assets and liabilities was not available 

and it prima fade appeared that liabilities were greater than the assets. It 

was further held that the Court was required to inquire whether a notified 

entity has surplus of assets over liabilities so as to ascertain whether 

notified entity has been spending his own monies or monies which 

belonged to the creditors. According to the Applicants, ratio of the said 

judgment was as follows:-

(i) If a notified entity had a surplus of assets over 

liabilities, then he could engage Counsels and Advocates 

of his choice and on his terms and can spend as much as 

he likes and he would be entitled to release of fees from 

his attached bank accounts in all cases irrespective of 

whether the proceedings was Civil, Criminal or of any 

other nature and then in such circumstances, the Court 

was not required to exercise any discretion as the 

notified entity would be erititled to spend his own 

monies as a matter of right. 

___ ·-··(ii) That whenever . liabilities \Vere greater than the 

assets; it would be the duty of the Hon'ble Court to take 
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steps for preservation/protection and augmentation of the 

assets and for the purpose, the Special court would have 

___ -power to incur the expenses under ·section 3 ( 4) and 11 ( 1) 

of the Act besides under section 11 (2). It is fu1iher 

contended that in such cases notified parties were 

required to come to the Court before incurring the 

expenses and even if notified party was negligent or 

inactive in• defending his legal interest, it was the duty of 

the Court to protect the assets. 

(iii) Lastly it is submitted that in the case of notified 

party who does not have surplus assets, he would still be 

protected w}th the assistance by the Hon'ble Court 

where fees would be paid as per the scale that would be 

applicable to Counsels and Advocates representing the 

Government of India. 

Reliance has been placed on paragraphs 58, 64, 65, 66, 70, 71, 72, 74, 76, 

78, 81, 82, 85 and also on 51, 56, 57, 59, 60, 64, 74 and 80 in respect of 

discretion which could be exercised by the Special Court for 

appointment of Counsels and release of fees under section 3(4) as well as 

under section 11 ( 1 ). It is seriously urged that in view of the decision of 

this court and in view of the fact that assets of individual entities were 

greater than the liabilities, Applications filed by the Applicants should be 

allowed since they were entitled to get fees of advocates _as a matter of 

right. Secondly, it is contended that the Applicants had demonstrated that 
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over a period of tin1e that is for last 3 to 4 years, liabilities had been 

reduced to consjderable extent running into hundreds and thousands of 

crores of rupees as a result of Applications being filed by the Applicants 

for reduction and for setting aside the liabilities imposed by the revenue 

authorities. It is submitted that therefore if these fees are released and 

liabilities are reduced, :forther amount would be available for distribution 

to all the Financial Institutions and other persons. Reliance has been 

placed on various charts, figures, orders passed by the revenue authorities · 

which showed that there was great decline in the liabilities of the 

Applicants and of Harshad Mehta. It is contended that if this amount 

which is payable to the Counsels who are appearing in theses cases is 

reietised, it would result in dramatic reduction of liabilities. 

26. On the other hand: the on of 

Custodian submitted that since it had been held by this Court as well as 

Supreme Court that the Applicants \Vere fronts/Benamidars of Harshad 

Mehta and that they had acted as a group, the assets and liabilities of the 

Applicants could not be considered in isolation. It is contended that if 

the liabilities of Harshad Mehta and these Applicants are taken into 

consideration, assets of these Applicants would fonn a minuscule amount 

and as such the first proposition made by the Applicants that there was 

surplus of assets over liabilities was unsustainable in law. He then 

submitted that in view of the subsequent judgment of the Apex court in 

Raszla Mehta Vs. Custodian reported in (2011) 6 SCC 220, there could 

be no re.lease of assets otherwise than following the procedure 

established-in section 11 (2) .of the Act. 
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27. It is then contended by the learned Counsel for the Custodian that 

the Applications were bad for non-joinder of necessa~y parties i.e. 

Income-tax Depaiiment, Banks/Financial Instih1tions. The learned 

Counsel invited my attention to the judgment of the Special court and 

submitted that perusal of the said observation would reveal that in cases 

where liabilities exceeded assets, fees could be released only (a) for 

preservation, maintenance and augmentation of assets, (b) and at the rate 

prescribed for Government of India Counsels and Advocates and ( c ) 

subject to approval and monitoring of this Court on case to case basis. lt 

is submitted that release of fees in this case is not sought for preservation, 

maintenance or augmentation of the assets but the Applicants are seeking 

release of lawyers' fees to contest their matters with Income-tax 

Department and the Custodian as well as for meeting their personal 

expenses and for giving gifts. It is contended that none of the above 

categories of expenses are for preservation, maintenance and 

augmentation of the assets. It is submitted that notified parties could 

meet such expenses from their future income as held by the Apex Court 

in TB. Ruia vis A.K. A1enon reported in (1997) 9 SCC 123'. It is 

submitted that the Apex Court in Rasila Mehta (supra) had held that even 

per~onal expenses had to be met from future income as set out in order 

dated 07/05/2012. It is then submitted that even after the judgrnent dated 

12/2/1996, subsequent Applications had been fi1 release of fees and 

this Court h21d rejected the request of the notified parties. Attention of 

this Court was drawn to the order dated 17/10/2007 passed in MA 119 of 

2007 to 128 of 2007 and 17/10/2007 passed in }VIA 117 of 2007 and MA 
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126 of 2007. 

28. After having heard both the parties at length on this issue, in my 

view, submissions made by the Applicants cannot be accepted. As I have 

already held that the Applicants are fronts/Benamidars of Ffarshad Mehta 

and it has been so held by this Court as well as the Apex court and, as 

such, individual assets of these entities cannot be taken into consideration 

for the purpos~. of deciding whether the assets exceeded their individual 

liabilities · and liabilities of Harshad Mehta will have to be clubbed 

alongwith the .liabilities of these Applicants and only then the assets of 

these Applicants will have to be taken into consideration and. if that is . 

done the assessed liabilities of the Applicants are more than 30 times than 

the realizable assets and, therefore, release of fees cannot be ordered on 

this ground. This Court in its judgment dated 12/02/1996 has held that 

though every entity has a constitutional right to defend by choice of his 

lawyer, in the case of notified party he is entitled to do so from his future 

income and not from his attached assets, if liabilities exceeded the assets. 

l n my view, it cannot be said that amount which is sought to be released 

is for preservation, protection and/or augmentation of the attached assets 

since it is clear that the Applicants are seeking to diminish the liability of 

revenue and, as such, their ·case is not covered by the observations made 

by the learned Special Judge in his judgment dated 12/02/1996. The 

Apex Court in Rasila Mehta and Ors vs. Custodian reported in (2011) 6 

SCC 220 has held that there could be no release of assets otherwise than 

by following the procedure under section 1°1(2) of the Act. It is then 

contended by the Applicants that the properties not having nexus with 
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illegal securities transactions during statutory period could not be 

attached or in any event be sold. 

29. On the other hand, the learned Counsel appearing on behalf of the 

Custodian has submitted that. this submission has been repeatedly 

rejected by the Supreme Court of India. Reliance has been placed on the 

judgment of the Apex court in Rasila Mehta vs. Custodian reported in 

(2011) 6 SCC 220 and more particularly paras 34 to 38 which read as 

under:-

·" 

"'34. The vires of Sections 3(2), 3(3) and Ordinance were 

challenged before the High Court of Bombay in Hite.sh S. Af ehta v. Union of 

India and Anr. [1992 (3) Bomb. C.R. 716]. It was argued before the Bombay 

High Court that there is no prov'ision for hearing at the stage of notification 

i.e. Section 3(2) and also at the stage of attachment of all properties i.e., 

Section 3(3). Therefore, the provisions are contrary to the principles of 

natural justice and should be struck down. 

35. The •Division Bench of the High Court in paragraph .8 of the said 

judgment observed as follows: . 

"'8. Had the provision been confined to Section J,, Sub-sections· {2) and 

(3), the argument which is advanced before us would have had 

considerable force. It is undoubtedly true that neither in Sub-section (2) 

. nor in (3) is there any provision for any hearing being given to the person 

who may be notified; nor is there any provision for any reasoned order 

being passed by the Custodian at the time when he notifies such a person. 

There is, however, a further Sub-section, namely, Sub-section ( 4) of 

Section 3 which provides as follows: 

3.( 4) The property attached under Sub--section (3) 
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shall be dealt with by the Custodian in such manner as the 

Special Court may direct. 

This Sub-section clearly contemplates that the power of the 

Custodian to deal with the prope1iy of a person who has been 

notified is subject to the orders and directions of the Special 

Court. Now, in the first place, the Special Court under the 

Ordinance is a Court presided over by ·a sitting Judge of a 

High Court. This itself is a che_ck on any arbitrary exercise of 

powers by the Custodian. Secondly, the power of the Special 

· Court to give directions to the Custodian in respect of any 

attached property must necessarily bring within irs ambit, the 

power to order the release of such prope1iy or any part of it 

from attachment. If the person who is aggrieved by his name 

being notified under Sub~sectibn (2) approaches the Special 

Court and makes out, ·for example, a case that the property 

which is attached or a portion of it has no nexus of any s01i 

with the illegal dealings in securities belonging to banks and 

financial institutions during the relevant period and/or that 

there are no claims or liabi1ities which have to be satisfied by 

attachment and sale of such property, in our view, the Specta1 

Court would have the power to direct the custodian to release 

such property from attachment. In the same way, if ultimately, 

the Special Court, after looking at all the relevant 

circumstances, comes to the conclusion that the entire 

property should be released, from attachment, we do not see 

any reason why such a direction also cannot be given by the 

Special Court under Section 3, Sub-section ( 4). In such a 

situation, if the entire pi·operty is required to be released from 

attachment, the Special Court, in our view, can also direct the 

Custodian that the name of the notified person should be de-
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notified. This would be a necessary consequence of the power 

of the Special Court to give proper directions in connection 

with the property which the Custodian seeks to attach. If Sub-

section ( 4) is read in this light, the grievance of the Petitioner 

re1ating to the validity of powers granted to the Custodian 

under Section 3 would not survive." 

The abovesaid paragraph ofHitesh Shanti/al Mehta [(1992) 3 Born CR 716] 

was relied upon by this Court in Harshad S. Mehta i~ Custodian [(1998) 5 SCC I]. 

36. Th,is Court in L.S. Synthetics Ltd. v. Fairgrowth Financial Services Ltd. 

and Am: [ (2004) 11 SCC 456] considered the judgment of Harshad S. 

Mehta [( 1998) 5 SCC l] and in paragraphs 27 to 29 observed as under: 

"27. This Court in para 14 was merely recording the submissions of one of 

the notified parties. Even a question as to whether all properties of 

notified persons would be subject to the stah1tory attachment under Sub­

section (3) of Section 3 of the said Act or not did not arise for 

consideration therein. 

28. Therein indisputably this Court was referring to a judgment of the 

Bombay High Court but did not pronounce finally on the con-ectness or 

otherwise thereof. 

29. In Hitesh Shanti/al Mehta [(1992) 3 Born CR 716] the Bombay High 

Court appears to have merely held that in appropriate cases the Special 

Court would have the power to direct the Custodian to release such 

property from attachment, in the event, it is found that the property which 

is attached has no nexus with the illegal dealings in securities belonging to 

banks and financial institutions during the relevant period and/or there are 

no claims or liabilities which have to be satisfied by attachment and sale 

of such property. Once it is held that a debt can be the subject-matter of 

___ ·attachment, the provisions of Sub-section (3) of Section 3 of the said Act 
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would squarely be applicable in view of the fact that the same was the 

property belonging to a notified person. This position in law is not 

disputed. Such attached property, thus, if necessary, for the purpose of 
' . 

discharging the claims and liabilities of the notified person indisputably 

~ould stand attached and can be applied for discharge of his liabilities in 

tenns of Section 11 of the said Act." 

3 7. In paragraphs 45, 46 and 4 7 of Jyoti Harshad '\.', 

Custodian and Ors [ (2009) 10 SCC 564 ] this Court held as under: 

"45. It is contended by the learned Counsel for the Appellants Mr 

Syed that if any of the properties or assets of the notified parties 

have no nexus with the illegal securities transactions, the same can 

be released from attachment or at least need not be sold. 

46. It has further been argued that no evidence has been adduced 

that loans given by Mis Harshad S. Mehta to his family members or 

monies used by Shri Harshad Mehta for purchase of his flat were 

acquired from the tainted funds. It is submitted by the Appellants 

that unless it can be shown that the properties in question were 

acquired from the tainted funds they would be liable to be released 

from attachment. It is argued that the fact that the properties had 

been purchased much before the securities scam would go on to 

show that they had no ·nexus with the funds diverted there from. 

4 7. In our opinion the arguments advanced on behalf of the 

Appellants need to be rejected at the outset because a plain reading 

of the sections of the Special Act would clearly point otherwise. In 

our opinion the attachment of all the properties in tenns of Sub­

section (3) of Section 3 of the Special Act is automatic. The 

attachment restricts sale of the properties which have been acquired 

from illegal securities transaction. The Sub-section specifically 

m~ntions that on and from the date of the notification, "any property, 

-~;t .. ~.o~ /.%,~~,~ C '::., r~ ~~---- ~ 4~~-
,. .r > '(·. ~ ··~ ... , .. • ' /', ,._~ .?"-~f)f..,,;;i,;[;h;.,"'l,_..,'I.. 0 ;1·. i ~,,;:, . . -.. ,,::. 1 ,, 

~ 
r--:-1•.) ......... -~ ~ \ . -~~. . . ;~·:·i .;'.lj"~ .e.i -~ I ' ~ ,.~a}:,••t-,,(A \· \; ( ,:, \:,tt:·,,,~ ... .,:,,{,,i' ~ 

. { ~{ t~i~>~{;i . ~ 
,J., .• ,,_ '-: ,.; _. \ ►J· ;,. .,-., * 

. .,,,., _: . ' ' i~! Jft-:~ ;_-
~, ' ' ·1,1.~/l.>1•~~ •. ~ J 
\,I~. ·, f'-":.J ' ·. . '',, \. ,'t_',:) * ~l.'i:) 

• > .-.. ... \i1:,i;•,-.ff":.,,✓ ... ~ ,~ 
,I.-



·< -

C: 

'll 

39 
(SPMA 62.12 
a/w connected applications) 

movable or immovable, or both", belonging to any person notified 

under the Act shall stand attached" .... 

38. In Ashwin S. Mehta v. Custodian and Ors. [(2006) 2 SCC 385] in paragraph 15, 

this Court observed as under: 

"15. The Act provides for stringent measures. It was enacted for dealing 

with an extraordinary situation in the sense that any person who was 

involved in any offence relating to transaction of any security may be 

notified, whereupon all his properties stand attached. The provision 

contained in the Act being stringent in .nature, the purport and intent 

. thereof must be ascertained having regard to the purpose and object it 

seeks ·to achieve. The right of a person notified to file an application or to 

raise a defence that he is not liable in terms of the provisions of the Act or, 

in any event, the prope1iies attached should not be sold in discharge of the 

liabilities can be taken at the initial stage by filing an application in tem1s 

_ .. _of Sub-section (2) of Section 4 of the Act. But, at the stage when liabilities 

are required to be discharged, the notified persons may raise a contention 

inter alia for the purpose of that the 

possessed by them are sufficient to meet their liabilities. terms of the 

provisions of the Act, the Special Court had been conferred a very wide 

power." 

30. Mr. Ashwin Mehta who is appearing on behalf of the Applicants 

has submitted written submissions. Thereafter, he has submitted written 

submissions-in-rejoinder. He has also submitted various charts, copies of 

judgments in support of his submissions. In my view, the submissions 

made by ML Ashwin Mehta cannot ~e accepted since from the record it 

appears that this is a second. round of litigation having lost in the first 

round. In the second round, again, Applications have been preferred on 

more or less the same or similar grounds. The Apex Court having 
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of which has been made in my detailed order and~ as such, I do not deem 

it necessary and fit to refer to all the judgments and the paragraphs 

the party in person has referred to. I again sc1y that not 

wasted as a result of various judgments which were cited before me since 

after going through the judgments I am now aware about the various 

stages and the proceedings which have taken place in Harshad Mehta 

Group of matters which form a large chunk of cases pending before this 

Court. 

32. Though lot of material has been produced before me to show that 

as a result of efforts taken by Mr. Ashwin Mehta~ revenue liabilities have 

been reduced the fact remains that as a result of observations of the Apex 

court that the Applicants are fronts/Benamidars of Harshad Mehta and 

are to be treated as one group, the principal contention of the Applicants 

that the individual assets are more than liabilities cannot be accepted. 

.Much grievance also was made regarding the orders of attachment which 

could be passed under section 3( 4) of the Act. The said issue also has 

been conclusively held and decided in various judgments of the Apex 

Court. Number of matters of this group are pending before the Apex 

Comi and unless any new directions are given by the Apex Court in those 

cases: findings and observations made by the Supreme Court even if it i 

obiter are binding on this Court and position in law is quite well settled 

on this point and it is not necessary to refer to various judgments on 

which reliance is sought -to be placed by the Applicants appearing in· 

person. The efforts were also made to show that findings given by my 

brother D.K. Deshmukh, J. (as he then was) have to be treated as obiter 
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concluded the issue by its judgments and orders which have been referred 

to hereinabove, it will not be possible for this Court to accept the 

contention of the Applicants. Applicants, at the most, can taken the pleas 

which are raised in these Applications in the appeals which are pending 

before the Apex court. In my view, there is absolutely no ambiguity in 

the orders which have been passed by this Court and· the Apex Court 

which have been refeITed to hereinabove and, as such, no reliefs as 

claimed by the Applicants can be granted. 

31. It must be pointed out that earlier all these matters were before 

Justice D.K. Deshrnukh (as he then \vas) and he \Vas dealing ,vith all 

these cases and only after his retirement these cases have been assigned 

to me. I was, therefore, required to patiently hear the subn-1issions made 

by the Applicants and had to go through each and every judgment of this 

Court and the Supreme Comi on various issues and as such, lot of time 

was taken for hearing all these Applications. Practically 7 to 8 days were 

taken for hearing the arguments of the Applicants and the Counsel 

appearing on behalf of the Custodian. Since the Applicant (Mr. Ash win 

Mehta) \Vas appearing in person, lot of latitude had to be given to him 

and, as such, in order to ensure that proper opportunity is given to him, 

practically all the judgments on which reliance was placed by him and 

which are referred to in the written submissions and written submissions-· 

ir-i--r-ejoinder and also in the Volumes of submissions which have been 

tendered. In my it is not to tnose 

judgments since the issue whicb has been raised in Applications 

been dealt with and decided by this Court and the Apex court, reference 
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and, therefore, are not binding on me. The said submission is also 

without any substance since detailed reasons have been given by the 

learned Special Judge in Misc. Petition No. 41 of 1999. 

3
~, 
.) For the aforesaid reasons all the Applications are dismissed. 
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(V.M. KANADE, l) 
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