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,".te:tific~ ··:::..1v ···' ~- c:2:l;,f:. @ -· 
~-tiarges Hs •••••••••••••• :::::; · 

!N THE SPECIAL COURT I fRIAL OF OFF~NCES RELATING 

TO TRANSACTIONS IN SECURITIESl AT BOMBAY 

MISC. APPLICATION N0.272 OF 2003 

Deputy Commissioner of Income Tax 

Central Circle 23, Old CGO Building~ 

Annex, 7th Floor, M.K.Road. 

Mumbai 400 020. 

Versus 

.. J1rJol ic:ant 

The Custodian & Ors. ••. F<E.1 sponc:lt:in t 

l"I r • MLd<. U l RO ha tag i ~ Add l • SO l i Ci t. 0 I"' (3 Sn er a J. w l t h 

Mr.8.M.Chaterjee i/by S,Sc::,rk.ar for- th1:: r.1pplicant 

r1,.. • G . R • Jo s h .i i/by Mis. P.M. & Mithi & Co. for 

Re69pndent No.1/Custodian. 
~ 

Mr.AJay Khandhar for R8spondent Nos. 2b~ 3~ 7. 

Mr.A.K.Handa~ Commissioner for Income Ta~-: 

r·1r. S. Kr i shn,,, Add 1. Cornmissil1rt<::•r o'f Income 

present on behalf of I. T.Depc1rtn1Qrd:. 

AND 

MA (LOO) 28.3 OF 2U0.3 I ~,J Ml-i '? n DF :::~003 

Deoutv Commissioner or Income T2x 

C €1 n t r" a l C .i r· c 1 e 2 .3 • 0 1 cj t.:: 13 lJ Hu i. 1 cj .i. n c.i • 

Anne;-:~ 7th Floor, t1.K.F~oad. 

and 

la:-: 

Mumbai 40<) 020. 
• • . Clrig.Appl.i.c:.;U"lt 
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Versus 

The Custodian & Ors. ••• f-o:•;·•~:,POndE:n t 

,;ND 

St~tP Bank of India. • • • f.'; c:, n l .i. c: an t 

11r. K. S. Cooper, 

the Applicant, 

Sr.Counsel i/bv Little and Co. 'for-

Mr.G.R.Joshi i/bv Mis. P.M. & Mithi & Cc. 'far· 

't~ 1-\·esoor,c1er1 t No. 1 /CLtS tc,d 1 ,:in. 
l . -c 

' ........ .,~ ........ .,. .......... ~•·· 

\ 

,c.;.--., ..Ji:,;,a.~4,,.._ •· . "" ... ·-· .. 

Mr.Ajay Khandhar for Respondent Nos. 2b, ~. 7. 

r·ir·. A. t: .• Hand a. Commissioner -tor l n c:omt~ 'l .;;1 :-: 

Mr.S.Krishna. Add l. Comm1ssioner- o·f Income 

present on behalf of l.T.Department. 

>'. 

F'.C:-

CORAM: D. K. DESHMUK.,J ~ J. 

i 
r;a tec1 : :~:;. l.0. ::~1.:•)3 

a,nd 

l .;,:-: 

1. This application beinq i'1 isc. f.'1 o·p l .i c ,:~ t:. .1 on 

No. 272 o t 2003 is submit t~ri by t t·1f£? Dv • Cclrnm :i. s s .i. c:irH::ff 

of Income fa:-: for a ri1rect.u::in to t.t·,r:~ C1..1s;todir.·H1 t:D 

<i l sbursP. t 1 · ''lln t. t, e 6 t t. .!~ C 1-, P. d c::l:.-j ~~ (·? t. !:5 C) 'f tt·, (:.l n O t j 'f i F·:' rJ 

P6r" ti.t~S 'lamely, Res ponc:Jen t No. ·2 ar,c:I f~espon1j E~n t:. 

Nos. 3 to 7 as also from attached assets of l <.°::\ te 

Harshad S.Mehta such amount as this Court may deem 

_. ~ --,,:L· ·c·ot;~; 
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tit on interim basis against the balance Tax 

liability of the notified party. 

"':• The c;\policant. 1··,.-,;s, n J v,:~n ,. J ,:, ti~ l ] 1,:_, , ... , I 

OLttstanding payment or th~? Inr.:c.1rr1f:! T.=:,:· -';:IC)i:':I.Lnc;t 1·_1 .. ,r­

r, o t i t i e d par t i es f or tr-, o y e iH" l <."/ 9 2- .1. <:;- 9 :;:, crn d .l. 9 9 :.:: .... 

1994. According to the applicant r.1L1t~.t.anc:ling demand 

against the notified parties is I-,L1gr.?. Det.a.i 1 s cit 

the OLt ts tand inc;i demand have be~·-:~n i::i 1. ven in t h~1 

iH-:>P 11 c~ tion, 1 t 1 s t 1..1 r" t r, A- r \i;; t ,:1 t e-::. c.1 t 1·1 ~; t t) u r s u .1~ n t. t n 

the 1.n ter im order dated '26. 8. 199b p,:,\~;sed by t.hr-1 

S ,_q::-, rem e Co u r t , c: e r t a 1 n p a ,1111 f? n t. s.; t·, ,, v E~ t.1 P.1-:.H·1 ma CH·? t.ci 

the Income Tax Authorities. As per order dated 

26.8.1996 of the Supreme Court passed in CJ. v .i l 

Aope~l Nos. 5147. 5226, 5325 and 6080 of 1995 and 

ar, amoLmt of Rs.34,39,00.000/- w,H; acjjustE":.d tcJwal'"d5 

Income Ta :-: for t he y e.1 a r l 9 9 '..';:: ·· . ·::; 9 .~";. :i. n t h E• case of ,,.. 

Late Harshad S.Mehta. 'l t I . J . t . . r, · 1 l s .,~ p p l c c.-< : 1. Cl n • £:,1...l C::1"1• 

-:i d j u c;;-, t men t m 2'1 d e an d t i c1 1.1 r· E~ ~:, o f t h P ,:?1 m Ci u n t:. r~; ad 'i u c.:, t: E·~ d 

i.n relation to the natl. f .i. €~d par· t. i1::~s .~ n? 1:\ l so q .i. VF)l"l. 

I t i s st a t e d t ha t a g a i n s t t he or- d er s r.::i as Si e d by t he 

Income Tax Authority. in certain c:ase~~, appea .ls 

have been filed which are pend1na. Jn short. t:.hE•) 

a p p J 1 c a t i c:, n o t t he l n c ci m £; ·r ,:1 :-: Dr:? p .:,, r t. m ,~ .. n t .i is t: ha t a !:; 

larqe amouhts are lying 1n the attached account 

1.rn d er t r, e con t r o l o t t 1-, e C Lt s ~ D d i an • w h i c: h ha v e bf.\~ r~ n 

:<2,))-\.. cou·· ,·,;,..,.. ,,,...,,.... __ ly ... 
/•;;· .,..r:~,o:•" in t; "'- .. / 
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1nve1n ted in fix&d deposit. some ·amount $hould l:;1-;~ 

re!aaaed in favour of the lnc:ome ·(,;He D,;:,p;~r-tment. on 

~dhoc basis till the Court decides about disburse-

ment either while declaring interim rHvidr~nc1 or 

final dividend under Section 11 of thE➔ Spec:.ic:'l.l 

Co 1.1 r t A c t . S o f a r c1 s Cu s t Cl ,:j J ;~. n .1. \;; c: Cl n i:. f,=> t'" n E~ d • t hP 

t: '•'·st C)d i <:'rt h.as filed a ch6rt qiv.inq , ... ~:1-1 I. i-,:~ v c=:, n t d ,:,:., ... 

t c:.d I<: .• T r, a t c: r, a r t i s t i..=i k <,? n r.1 n ,,. t?. c <:> r- d ,.-.j r, d m ia ,,. k. P cJ ::·'l :'.-:,. 

• X · t' (:> r 1. dent i f i c: at ion . r ,, t. h,;;., c:: ha r· t the .:.:-\mC)un ts. 

whicr, can bF.- released .1n t.:.•·vcn..1r o'f' thi•?. ~~~ppJ.lC"r..~r,t or-, 

eo.dhoc basis have been 1.nc.j 11:,:,1 t'.t:~:c.1. Thfi.-i J , ..• ~,r·rrnid COl..lf"'t .... 

SP J appear1nq tor thF? ,11:,r;J1c.~1nt. t,,i,11:,mL1.•:~ t.h,·::1t t.h1 11, 

COLI rt has passed cird er·,;:_; 1' r·L:ii11 t 1 m~? to t:. t m1~f r·~?. 1. 8.i':'1 Si inn 

the amounts in favour ot the Income laH Dep~'::l.rtmE~nt 

f rc>m ·the attached accoLtn ts subj ec: t' to the cond i-· 
., . 

tions" which have been. imposed by the CoLtr-t. Tl,e 

learned counsel further points out that the Supreme 

Court by order dated 26.8.1996 has released certain 

-=-rnoun ts on ad hoc basis to the In come Tr.:,:•: Departm<,;,':W1 t 

c,n c e r t a 1 n c C'J n d i. t i on s-, 1 m po <::i E,· ti IJ y t 1--, f.~ C Ci u r t . T hf:~ 

application has been onocised bv the notified party. 

Tr,e notified parties •::;utim.i.t. that. t.1-1(•?.v ~; t-.C.)U J. (.j tie 

given time to file reply to the applic~tion, though 

the tact remains that they received copy of t l"l .i. \:) 

a D p l i ca t i on ad mi t t e d 1 y CJ n l '2 • 9 . 2 0 0 :·:, . T n m v CJ p 1 n .1. on , 

cons.iderir,q that the dPJJJ. ic,:i 1·; ,·,n 1---1,c·•·:::, •,::r,•r·vF•cl c:m t:1·11·?. 

. . ;: ~-=:cc r.t/~ 
':<;) ,..._ ..... ""' , 

'.·~'-(,, r': l\1 ill ~\c,, ..._,'\ .. ":;. r ·i,.,, .. ,.J, ,, .. ,:., ·, 

f r.~.. ,, .. ~~ ...,, \ 
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not.if ied pc\rty wel 1 in <:\dvanci-:-:?, th~~'/ an~~ not <:-nt.i-

t led for any adjournment 't<::lr ·f .11 .\ ncJ n:~o l v. 

..,. 
·•' . The objection raised on behalf of thE1 

notified party is that the amounts should not be 

released in favour of the Income Tax department 
I 

because the.liability at thP notified partv to4~rds 

the Inc:ome Ta:-: Departrnt:!nt lS n(.)t yi::~t C:t"ystall.i.~~l);,:1::I 

~~ th~ appe~l~ are pgnding. It was also mubmitted 

th a t i t th E cam o Ltn ts a re r· t? l eased to t he I n c: am e T ,:?. :-: 

Department and if this Cc11 .. 1rt ultl.mateJy din1c:t.s thi:? 

Income To ►: Department h::-, hr· 1 nq ti,~c:k t:.hc-! ,.-:11111JLm t. 1:;;. i. t·. 

w i 1 l be d i t ·f i cu l t t or t h i s Co LI r t t. a q P t t l·"i Iii~ i~ m Ci l.l n t: (j:i 

back from tr,e Income Tc:,:.: Oep.:u .. tm1~nt:.. 

4. There is an capplici\ticin filed by t.1-,E~ SBI -for 

permission to intervene- in this application. This 

application is filed on the ground that the Income 

Tax Department is not entitled to release cf the 

amoLtnts in view ot the Judqm£',.>nt c:'d Supr'"r.-!m<·? Court :in 

Case of Harsh.d S,Mehll VIL. Th!!. CLtstodian report_ed 

i!!. 1998(5) 

that decree 

this Court 

Qg;_ ~ .!.• It is fL1r-tht.?r 

of a very large amount is 

in favour o·f thE~ SBI and 

cont.ended 

passed by 

tr,ere'f cire 

Income Tax Department should not be permitted to 

withdraw the entire amount. T h c~ l f? i.~ r· n i::, d co u. n i~i 1-:~i .l 

. :;<-: .• ~-=~·:. · .... . : ... _ .... :v•\.. co/:';.,. 
,('·( ;'. .·I'.,,...,•"'.'°'-·. V// '• . 

,f ·'r' ·_::• •" .... '.-.::: .,_.,. . 
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cPPE:?c:u'· inq for the SBI relied on t ht:~ D b s €!' ,,.. V ,:":\ t .i C} l"i ,:;; 

mBde by the Supreme Court. in .i. t!..:; .:i L.1dqmf-.~n t l r1 

Hi'rshad Mehta• s case refer-r-ed to ~bove::•. in para -~•t) 

of that Judgment. rt was al so c::on tended that onJer 

dated 26.8.1996 passed by the Supreme Court in 

Ci v .i l Appeal No. 5326 of l 996 was an .interim or-di::::H·. 

It is also submitted that as the SBI is hold.i.no 

detr~e against the notified parties the amount~ 

shoLt l d be rel eased in .its f ,:\VOL\!"". 

~ .. l' t w a s a. l so sub m t t t j;:.. d r1 n b r:> h ;~ l 'f <~> ·f SB I the:.,~ 

l f the amount~ are na1d ~o I t,8 lnc:om~ T' .i:\ :•: 

Department, it will be difficult for this Cou~t tc, 

get back the amounts from the Inc:<Jme T<:\:< 

Department. 

,,,. 

6. .. I t i s c 1 ear f r om t. he ch cH· t ,::1 t , X, t h("1 t. 

c e r ta i n am o Ltn t s w i t h r e ·f' ,,u· en c: e t c, t h E~ as s l?. s i~:; m F·• n t . 

year· . 1992-199.·::. . and 199~':;-1. 994 c:~n . be r·1,:~ 1 eac:·,f:•?d :i.n 

fa. vou r of the In come l ~; :-: Dt1 pc., r t..me-n t. c:in t t'l<-:i~ bas i !i:i o t 

assessment which has already been made. Tt-.e 

release will be on adhoc basis and sub_ject to the 

determination of the entitlement C) f thF::-,.-I n come Ti~:-: 

Depa ·r t men t , . .tn de r Sec ti t.1 n 11. C 2 ) ('.) f ti-, e 13 pr::~ c: L~ l Co u r- t 

Act. Pert.is~ l o'f v~rio1.Hi, r;ir-der<n pa'f.lsed r.>y this CoL1r-t 

from time to tim& ~~ also the order passed by the 

.. ,.c:~~ '. ,:,v ,,,_,_ __ vi'(;~,, 
• -~, ,I"" ..,:,01111 In c,. ~ , ,, /. r' <t,.~ .:JCC',, •,:, . •;- ..... "' f '2' (';',.-,,•. \' \ 
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Supreme Court in Civil Application No.4326 of 1996 

shows that amounts have been released in favour of 

the Income Tax Department from time to timm f;rom 
I 

the attached accounts on adhoc bas.is si.tbject , to 

certain conditions. So far as objection raised by 

the notified party that in view of t~e Judgment cf 

the Supreme Court in Harshad Mehta's Case referred 

to above., the Income Ta:-: Department is n6t entitled 

to the release of the amounts is concerned, in my 

c,01nior, tt-,at aspect of t.t'1H mr.\tti:~r l.!~ nnt tc:> 1::lr.1 

con~Ldered at thls stan~. I t. '•;:: 1": I 1:-:-•d (" f l''t"jfll t h1:·:. 

,·ludom~nt at tr,e Supreme Cciur--t _ l.r"l ~-1,:·{rs;ti,::1d l"IG-'ht.,i,1 · ~, 

Case that the question whether the demand cf the 

Income Tax is to be scaled down or not is to be 

.considered by the Court while decidinq the matters 
~ ,· 

under Section 11 of the Special Court Act. It is 

further to be seen here that even scalinq down of 

the demand of the lncome Tax is net to be done as 

matter of Course following observations in para 36 

of the Judgment of the Supreme Court in Harshad 

Mehta's Case, in my opinion are pertinent. 

• AJ. thoLtQh th~1 I iat,i l .i. t.y D'f thE~ ~-:i~~;~:;c:.~s<::.;ee ·for· 

~~-co0~'-··~ "IC, ..---. >- > ...,~ ,.. ' ...... 
t' .... ~ r. oo• ,n So ''\ -.,. r ••\' "~ ... ,,'. ...... /.•" .... \\ 
rt f'? -,,L 
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the b a l an c e ta :-: ~" dLd d subs i s t . and t he ta ;.: in r~1 

aL1thorities woLt!d bE? entitled to r·Pcd.ise tt·1f? 

remaining l i c\ b i 1 i t y f n:rn, t ht:~· i:\ c; ,:; f.:.' r::, ,~; t? e • t hl:~ 

same wi 11 not be p~irJ 111 pr.1 or.i tv .ovt=-ir thr• 

claims of everybody else under ~;e,c tiein 

l1(2)(a). If thP Sp~cial Court sc decides. 

it may direct pa~ment of the 

liability under Section 11(2)(c). 

halanc:e 

Otherwise 

the taNing aLtthorities may rec:over the same 

from any othe~ subsequently acquired property 

of t he a s s e c; s e ~~ o r- l n an y C) t l"H? r· m ,~ n n e r· i.n 

a c c: or cl c:1 n r. ?. w 1 t t 1 l .-~:iw. i::i u r: 1· 1 '"' r "' .I .1 r, t:1 cl CH·✓ r 1 • 

however. should bG done only Ln serLous cases 

of mi scarr.iaqe (::) ·f iust.i.ce~ 'fr c"':\Ud or 

collusion. or where tax assessed is SC) 

disproportionately high in relation tCJ the 

fL1nds in the hands of the Custodian as to 

reqL1 ire sc:a l i nq down :in the int: F·'I'"(·:!•~; t c:i·f the::., 

claims of th!? han ~ •. •::·1nc::I ·1: i n .::1 n c: 1. ,·.-., I 

i n s t i t 1..1 t .1 on s a r, <J t c, ·f u r· t hf?. ,-· t h <•.:- p u r .. pc, ~=• e• · n 'I' 

the Act. The Special Court must have stronq 

reasons for doing so. In fact, the Income Tax 

auihorities 

exorbitant 

have also accepted thc:\t 

tax demands can be 

applying the Wednesbury Principles.· 

, .. 

. ('.,; .:i.-\:--=c=c:-----~~-
/• . .; _..,.. .... U,9·. 
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7. So far as object ion of tht? nciti 'f iec1 partv c.rnd 

the SBI that in case amounts are released in favour 

of the Income Tax Department, it will be difficult 

for this Court to bring back the same is concerned; 

in my opinion, as the a~ounts are to be released on 

undertaking to be given by.the Government of India 

there will be no difficulty in qetti.nq the amourit.s 

back. if the Court so directs. One more aspect 

that is to be considered is that releasinq these 

amounts; in favour of the Income Tax Department on 

adhoc basis which are presently J. y i.nq wi t.h t:.I·1e 

is in the interest of the not.i. ·f :i.ed Custodian­

parties. If the payment. o·f tt-ie t«::\ :-: wh.i ch :i.. s 

assessed is dilayed. under the Income Tax Act, the 
,."'' 

notified parties will be li~ble to pay interest, 

but if the amot.1nts ar~, released in f r.:1VOLII"" of the 

Income Tax Department even on adhoc: basis, the 

computation of interest on the amOl.mts of tax wi 1 l· · 
I 

immediately stop. In this vJew of the matter' 

therefore, in my opinion, the notified parties are 

not justified in opp<.isinq the appl .i.c:cat.i.01,. It i.s 

further to be seQn here th~t ~11 these amounts are 

pre~ently lying unutilized in the attached account 

controlled by the Custodian. I f th E'~ ,'::Imo Lin ts .a r €-~ 

released in favour of the Income Tax Department 

with an undertaking from the Government of lndia to 

1:<6,; L c 00''::·., 

I
~· 7-' J' ,,_,,-.- ...... ~ -~·-.,, ,.r,._ ..:,r,11 in .• ·, ; ,, 
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bring back the amount on such terms and conditioni 

including payment of inte~est as may pe 'directed by 

this Court, tha amoL1nt!i can be utilized by the 

Government of India for welfare activities of the 

state. In my opinion, therefore keepinq the amount 

ln t he i\ t tac he d a cc o Lin t w i-1 l r', o t s er- Ve r.\ rw pub 1 .i. c 

interest. 

8. So far as the application filed by the State 

8 an k a f I n d 1 a i s c i.) n c er· n P. rJ • i n my c> p i n i. on • th,:':1 t 

appl icati~n t~. liabl~ to be rei8c~0d f<:Jr' l,',l,.JCi 

re-a.sons. One that t. , .. , P i~ p n .l .1 c: <;t t i n n tr,i;;1.(jP. f-nr·· 

intervention befor~ Supreme Cour-t in Civil Acpeal 

Na.5326 of 1996. by the State Bank of India for .. 

permission to intervene has -been rejected iy the 
I . 

Suprem~ Court. Secondly, the S.B.I. cannot at thi~ 
.. 

stage claim that amount should be released in its 

favour in preference to ttie Income Ta:-: Department .. 

Perusal of the provisions of Section l l ( '.?) show~::i 

that the first priority has been qiven to the Tax 

dues ~nd only second priority has been qiven to 

firfancial institutions therefore the claim tor 

release made by the Income Tax Department and the 

c l a i m tor . re J ease <.i t t 1·1 e fund s o l ;:·:> t:. ,:;1 t. (? f.1 ,::\ r, k. c:> ·f 

India cc:\ n not be con s i d G? n~ d on t. h Ii.~ f; .~un e f CJ o t i. n q • 

they are in different class. Th~ submission that 
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has been made on behalf of the SBI that .i.n vie1;, of 

the Judgment of Supreme Court in Han:ihad Meht.c!\'S 

C1Ui& the Income T•x demand can be sccaled down by 

this Court is concerned, in my opinion, as 

observed above, that a.pect i& not to be con•idered 
I 

~t this $ta9e. Whether the demand of the I~cjme Tax 

is to be scaled ~own or not will be conside1ed b~ 

the Court while declaring dividend under :l~ction 

11(2) of the Act. Presently, what is being done .i-s 

that amounts ly~ng in the at tacl1F.~d ci\CCC)L.11"\ t 

unutilized are beino released in favour of the 

Income Ta~ Department on adhcc basis so that the 

Government can use the amounts for public purpose 

and the interest of th~ notified parties and other 

persons interested in those funds can be safe 
~-

guarded by imposing conditions on the Income Tax 

Department so that the return of the amount with 

the Custodian can be assured at such rat~ of 

interest as may be decided by the Co~irt, in case. 

the Court directs the Income Tax Department to 

deposit 

opinion, 

Judgment 

relevant. 

the amounts with the Custodian. In 

following observation in para p25 of 

of SC in the case of Harshad Mehta 

my 

tt,e 

.:Ir"~ 

'Do these taxes relate to any partjcular 
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period or do th~Y co~e~ all assessed taxes of 

the notified person? The Special Court Act 

is quite clear in its intent. 

cover all criminal and civil 

It seeks to 

proceed.i.nqs 

relating to·transactions in securities of a 

notified person between 1.4.1991 and 

6.6.1992. The Special Court is empowered to 

examine •ll civil claims and to try all 

· off ~nces pertaining to sL1ch transac~ions 

during the said period. Under Section 3(2)~ 

it is the property of such offenders which is 

attached hv the Custodian and. whic:h is 

di.sbursed und~r the directions of tl"l!?. 

Special Court under Section 11(2). Clearlv. 

therefore, as tne Special Court is e~powered 
~~· 

to examine all transactions in mecutities 

during the period 1.4.1991 to 6.6.192, as 

also all 

attached~ 

tlaims relating td the property 

t he S p e c:: i. a 1 C CJ 1.1 r· t P~ c t . :i. n t. E~ r i:3 .I. :1 ,:·~ 

is as far as practic~ble, to 

the funds to which the banks and 

ins ti tL\ tions may be en ti t_led. r·-rnd 

s;a 1: eq1.1dr"d 

t ina0ci1:A l 

to 
I 

el')_sL1re 

I . 
that these funds ~re not ·done _away With. 

there are provisions for ,at tac:hmen t. 

ascertainment of claims a~d distribution of 

fl.tnds. However, before the 

~~ 1/'.,~e,\P..L Cou•·: «""' ,...,,.....__ ly 
c., (" r ''" "t f n (' ~ /' 
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notified per$on· to bcanl<.s and 

financial institutions can be disch~rg~d. 

Section 11(2)(a) requires the tax li~~ility 

o'f the 

In this 

p,..os:,•r- l y 

notified person 

context the tax 

be conatru•d·•• t•H 

to be pa.id. 

liability : c.m 

l i•bi lity \ of 

th& notified person arising out of 

the transactions in secLtri t.ies dL1r ing 

'statutory period' of 1.4.1991 to 6.6.1992. 

I f , for exam pl e ·, any inc: o me ta>: .i. 1::1 re q u :i. n?! d 

to be paid in con~ect1on with the income 

accruing to a notified person in respect of 

transaction$ in security during the'stat~tory 

period' 

before 

that·liabilitv wi 1 1 have to be paid 

the funds are m1:1tie avai 1 c:\b 1 e· 
,,,.. 

~ 

to the banks and financial institut..i.ons. 

Similarly, in respect of any property which 

is attached, if any rates or taxes are 

pay ab 1 t? for the ' s ta tu tor· y p ~? r i. mi · th CJ Si~?. r· ,,:d:. f,2' !=.i 

and taxes will have to be paid before the 

proceeds of the property are distributed to 

banks and financial institutions. In th(::• 

same manner·~ U-ie 1i.3bilities to banks 

and financial institutions .in Sect.i.C>n 

11(2)(b) are also liabilities pertaining to 

the statutory period. However~ the extent to 

_:~i:c-eou~. 
•:..--'·,_,- ' .. ....._ ~ >-" 
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which liability under Sacticn 11(2)(a) is to 

ba di.charged is da•lt with~ little later.· 

9. Thus it is clear that .liability of the 

notified party towards the Income Tax is first 

pr1oritv and the liability of the notified party 

towards Financial Institution is second priority. 

Wtv=:tr,er the 1 iabi 1 i ty of the noti ·t .iecj party towarc1s 

Income ta:-: is to be scaled down i:1nd c:i:.,EhecJ i.nto the 

\\ 

co t ~c, or· y u n d P. r Sec t i. u n l 1. C ::· j ( c. .i .1. s a n, a t t F• I"' t. n I:;<:..-=-

considered at the time of declarinq dividend bv the 

Court. 

~-

10. So far· as this case is concerned. at this 

staqe, the Court has to consider the application of 

the Income Tax Department for release of funds pn 

adhoc basis and therefore at this staqe Court ~ill 

have to qo by the s ta tu t:ory orders wh i. ct1 I•·" ·1e:• been 

made by the authorities of the lnc:ome Ta:-: 

l)epartment. Taking over all view of the matter 

therefore, in my opinion, the application d8serves 

to· be gr~nted and accordingly it is granted. Hence 

the order. 
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11. Ct..tstodian is dirr~cted to r·eleasE·.' thG amountr:; 

in favour of the applicant Income Tax D~partment on 

adhoc basis subject to the following conditions. 

l ••;, -. The amounts mentic:i.ned iri colL1mn 12 of· tl1f?. 
l 

chart at ·x· he released within the period of· two 

w~eks tram today. 

13. The Secretary (Revenue). Ministrv of Finance. 

Union cf India. shall file \:I Ii Ltn.d'erta.k inq, 

undertaking therein for and on behalf of Union of 

India that the Uninn cf India shall~ ~".i. thin ·four·· 

weeks from tod~y, 

this Couft order, 

in c.~as;e c::~ 11 E•d upon to do so bv 

in this case or any ot~er 

pr O C: 6? Ei' d i ng Lt n de r the 8 Pe C .i ,a l COL( r' t h c:: t b r in g b .a Ck 

to the Court the amountG rala~sad h~r~under, on 

SI..ICh terms and conditions. includinq as to the 

r·,,::wment ot interest.. i:IS mew ta:~ 1jJ f"'Elcte1j tiy tl"'t·i i;" 

CoLtr-t~ within s1..1ch per.te)d i;1S may be d.1.r-ect:.c-::H::f bv 

this COL.tr t. 

14. The Custodian shall release the amounts only 

affer undertaking as directed above is filed. 
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15. The Custodian is permitted to break the fixed 

deposits if it is necessary for releasing the 

amounts. 

\1 

16. Chalians that may he n~cessary for thf.:~ 

aforesaid purpose shall bt:.~ f i l led .i.n by th~2 

authorities of the Income Tax and submitted to the 

C:ust.odian. 

17. At this stage a request is made on hehalf of 

SB! and notifiqd party that rel~ase of tunds under 

this order in favour of [ncome Tax Department 

should bq stayed f~r a period of two weeks. 

obviously because they Lnt:.end tc. 1:il~.:.1 appeal 
i 

against this order. ln my opin.ion ~ considr.:r-ing that 

this ~rder is for payment of monev that too to the 

Income Tan Department~ no i rn?pa rab le loss i.s 

likely ta be C«aLtsed to the S8I c,r· the: notified 

party ever, it tr1e amount .i. t':i pc:1.i. (j t, ~,J C i:\ L.l ~~~ I•:•:• mCJll ~~ 'I p.?:\ :i Ci 

1s always capable cf beinq hrouqht back. F,ECJUE:-~::; t. 

i s there fore re j e c t e d . P, pp l i ca t. i on i. s d :i. 'f,; posed o 'f 'f • 
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