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[N THE SPECIAL COURT (TRIAL OF OFFENCES RELATING

TO TRANSACTIONS IN SECURITIES) AT BOMBAY

MISC, APFLICATION NO.2Z72 OF 2003%

Deputy Commissioner of Income Tasx
Central Circle 23, 0ld CGO Building.

Annex, 7th Floor, M.K.Road.

Mumbal 400 020, eeRpplicant
Versus
The Custodian & (Ors. .G Respondent

Mr.Mukul FRohatagi, Addl. Solicitor General

Mr.B.M.Chaterjee i/by S.Sarkar for the applicant

mf,G.R.Joshi i/by M/s. P.M. & Mithi & Co.
Respaondent No.l/Custodian. ‘ |
M;.AJay Khamdhar for Respordent Nos. 2b, E, 7.
Mr.A.K.Handa, Commissioher for Income Tax
Mr.S.kKrishna., Addl .Commissioner of. Income

present on behalf of I.T.Dew&rtmwnt.

AND |

MA (1.OD)28F OF 200Z IN MA %72 OF 2007

Deputy Commissioner ot lrcome Tax
Central Circle 23, 0ld 30 Buildirg,

ARnnex, 7th Floor, M.k Road,

Mumbai 400 020. . ~.0rig.fpplicant
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Versus
The Custodian & Ors. .. LRespondent
AND

State Bank of India. .. .hpplicant

the Applicant.
Mr.3.R.Joshi i/bv M/s. F.M. & Mithi & Co. Tor
Fespondernt No.l/Custodian.

Mr.fjay Fhandhar for Respondent Nos. Zb. 3. 7.

-t and

MeLALE . Handa . Commissioner ftor Income  Ta
Mr.S.krishna, Addl.Commissioner of Income Tan

present on behalf of 1.T.Department.

CORAM:D. k. DESHMUKi', J.

i
. Dated : 2,10.2u0N%

1. This application beinag Misc. Application
No.272 of 2003 is submittced by the Dy.Commissioner
of Income Tax for & Ailrection to the Castodian o
Jrsburse frmethe attached assets of thes netified
partiles namely, Respondent No.d and Respondent

Nos. 3 to 7 as also from attached assets of late

Harshad S.Mehta such amount ags this Court may deem

Mr.K.S.Cooper., Sr.Counsel i/bv lLittle and Co. for



fit on interim basls against the balance Tan

liabi1lity of the notified party.

2. The applicant s S IFRVAETY Jetaanls vl
outstanding payment ot the [ncome Tar against kb
rotified parties for the vear 1993-19%5% and 19905

1994, According to the aoplicant cutstanding demand
against the notified parties is huge. Details of
the outstanding demand have hbeen aLven in the
application, It 18 further stated thet opursuant to
the interim order dated Bb;H.LQWb passed by the
Supreme Court, certain pavments have been made  to
the Income Tax Aufhoritles. As  per order dated
26.8.1996 of the Supreme Court passed in Civil
Afppeal Nos. 5147, 5226, HI25 and 6080 of 19935 and
ar, amount of Rs.34,39,00,000/- was adiusted towards
Income Tax for the year 199&-.99% in the case of
Late ‘Harshad S.MEhta. A this  application, Sald o
adjustment made and fiacures of the amounts adiuwsteaed
in relation to the notified parties are also given.
It is stated that against the orders passed by the
Income Tax Authority, in certain caﬁéﬁ, appeals
fave been(filed which are pencding. I short, ke
Application of the lncome Tax Departmernt is that as
large amounts are lving in the éttached account

‘under the control! of the Custodianm., which have been
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invested in fixed deposit, some amount should e
released in favour of the lncome Tax Department on
adhoc basis till the Court decides about disburse-
ment either while declaring interim dividend or
final dividend under Section 11 of the Special
Tourt Act. So far as Custodian 1s  concerned, e
custodian  has  filed & chart giving velavant  dee
tarles., That chart 1s taken on recmrd‘anm markecd ag

"X for i1dentification. Im the chart the amournts

‘which can be released 1n tavour ot the applicant on

adhoc hasis have been 1ndicebted. The learned  coure
s/ appearing tor the applacant submeto that tho s
Court has passed orders 1Trom time Lo bome releasinag
the amounts 1n favour of the Income Tax . Depaftmwnt
from ‘the attached accounts subject to - the condi-
.
tions' which have been. imposed by the Court. The
learned counsel further pointse out that the Supreme
Caurt by order dated 26.8.199& haé released certain
amounts on adhoc basis to thﬁ.[ncmmm Tax Department
o certaln conditions imposed by the Couwrt. Thé

fay Bl motifred marty;

application has bheerm opoc
The notified parties submit that thev stouwld be

Qiven time to file reply to the application. though

the ftact remains that they received copy of this

zpplication admittedly on 1L2.9.20070, In mv opinior,

werved an o e

considering that the applicaricem
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notified party well in advance, thev are not enti-
tied for anvy adja@rnmant tor failanag reolv.

X, The objection raised on béhalf of thes
notified party is that the amouhts shbuld not bbe
released in favour of the Income Taux depar@ment
because the liability ot the notified part? to4ard$
the Income Tax Department 15 mot vet oryetallised
8% the appeals are pending. It was alwo  submitted
that if the amounts are released to the lrncome Tax
Department and if this Court wltimately directs the
Income Tax Department to briog hack the anounts. Lt
will be difficult for this Court to et the amounts

back from trhe Income Tax Department.

4., . There is an application filed by the SBI far

-
.

permission to intervene in this application. This
application is filed on the ground that the Income
Tax Department is not entitled to release of the

amounts in view of the Judgment of Supreme Court in

Case of Harshad S.Mehta VY/s. The Custodian reported

in 1998(5) SCcC pagg 1. It is further contended

that decree of a very large amount is passed by

“this Court in favour of the SEI and therefore

Income Tax Department should not be permitted  to

withdraw the entire amount. Thes learned  courisel
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appearing for the SHI rel%ed on the observatiorms
made by the Supreme Codrt in atsy  Judgment i
Harshad Méhta's case referred to.abova. in para I&
of that Judgmeng. It was alsao contended that order
dated 26.8.1996 passed by the Supreme Court in
Civil Appeal No.5326 of 1996 was an interim ofder.

holdina

]

It is also submitted that as the SBI i
decree against the notified parties the amounts

should be released in its favour.

R It was also submitted nn behal f of BRI thet
i

1 f the amounts are paid to the Income, Tax

Department, it will be difficult for this Court tc

W

get back the amounts from the Income Tax

Department.
- . .

6. ‘It~ is clear from the chart at X’ that
certain amounts with reference to thse assessmeEnt
year _1992—199ﬁ and 1997%-1994 can . he releawed in
tavour of the lncome Tax Department on the basis of
assessment whi;h has already‘ been made. The
release will be on adhoc basis and subject to the
determination of the entitlement of the.Tncome Tax
Department under Sectimn.ll(? of the Special Court
Act. FPerusal of Various'orderﬁ.paﬁﬁed b? this Court

from time to time’as also the order passed by the
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Supreme Court in Civil Application No.4326 of 1996
shows that amounts have been released in favour of
the Income Tax Department from time to time from
the attached accounts on adhoc basis subject; to
certain conditions. So far as objection raised by
the notified party that in view of tﬁé Judgment of
the Supreme Court in Harshad Mehta's Case referred
to sbove, the lIncome Tax Depaftment is not ehtitled
to the release of the amounts is concerned, in my
cooinion  that aspect'of the matter 16 not to be
constdered at this shanco. Tt vs e lear t e em tﬂw
Judament ot the Supreme Couwt}in Harshad Mehtao' s
Case that the question whether the demand of the

Income Tax is to be scaled down or not is to be

considered by the Court while deciding the matters

~ £

under Section 11 of the Special Court Act. It is
further to be seen he%e that even scaling down of
the demand of the lncome Tauw is not‘to e done &s
matter of Course following obhservations in para Ié

of the Judgment of the Sﬁpreme Court 1in Harshad

Mehta’'s Case, in my opinion are pertinent.

"Althouagh  the tiability of the assessee for




the balance tax would subsist. and the taxing

authorities would be entitled to realise the

2@ the

remaining liability from the asses
same will not be paild in praority  over the
claims of evervbody else undsr vectiaon
11(2)¢a). If the Special Court so decides,
: , it may . direct payment of the halance
liability under Section 11(2)(c). Otherwise
the tauing authéritieé may recover the same
from ahy other subsequently acquired property
of the aséessee or 1n any ather manner Lm

accordant.e with Law. St N B W W] Cleiwr

é"’_‘ C

however . should be done anly in $8$rLlous CAasEd
of miscarriage of justice, fraud or
collusion, or where tan assessed 1% S0
fdisproportionately high in relation to  the
funde in the hands of the Custodian asy té
require scaling down i1in the inf@r@%t of the
/ claims of the Méant -, el fimarnclal
‘ » instituthhs and to further the puarpose " ofF
N’ the Act. The Special Court must have strona
;reasons for doing so. In fact, thé Income Tax

ﬂj ’ authorities have also accepted that
exorbitant tan demands  can be ignored,

applying the Wednesbury Frinciples.’
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7. So far as objection of the notified party and

.the SEI that in case amounts are released in favour

of the Income Tax Deparfmwnt. it will be difficu]t
for this Court to bring back the same 1is concerned,
in my opinion, &as the.a6ounts are to be released on -
undertaking to 59 given by the Government of India
there will be no difficulty in getting the amounts
back , if the Court sov directs. One more aspect
that is to be considered is that releasing these
amounts, in favour of tﬁe Income Tax Department on
adhoc basis which are presently Ilying with the
Custodian, is in the interest of the notified
parties. If the payment of the fau which is

assessed is deiayed. under the Income Tax Act, the

rd
Ay

notified parties will be liable to pay interest.
but if the amounts are released in favour of the

Income Tax Department even on adhoc basis, the

.

computation of interes@ on the amounés of tau wili“
immediately stop. In this view of the matter
therefore, in my opinion, the notified partiés are
not Justified in opposing the application. It ié
further to be seen here that all these amounts are
presently lying unutilized in the attached accourt
;ontfdlleq by the Custodian. If the amounts are
released in favour of the Income Tax Department

with an undertaking from the Government of india to
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bring back the amount on such terms and conditioné.

including payment of interest as mayﬁpe'directed by

this Court, the amounts can be utilized by the
Government of India for welfare activities of the
state. In my opinion, therefore keepinq the amount

N the attached account will ot serve any public

interest.

8. So far as the application filed by the State
Bank of India 1s cnncernéu. in my opinion, that
application s liahle to he reisched for  hwo
‘2 ' reasons. One that thp‘ application macde o
o intervention before Supreme Court in Civil Appeal
No.5I26 of 1996 by the State Bank of India for.
permission to intervene has -been fejected by ﬁhe
Suprem& Court. Secondly, the S.E.I. cannot aﬁ tHlS

stage claim that amount should be releésad in its

favour 1in preference to the Income Tax Department..

Ferusal of the provisions of Section 1L S hows

; that the first priority hés been gliven to the Tax

e dues and only second priority has been given to

o financial institutions therefore the ¢laim for
R

release made by the Income Tax Department and the
claim for .reljease o0t the funds of State HRank of
India cannot be considered on the same footing.

they are i1in different class. The submission tlat




has been made on behalf of the SEI that in view of
the Judgment of Supreme Court in Harshad Mehta's
. ' case the Income Tax demand can be scaled down by
this Court is concerned, in my apinion, .as
observed above, that aspect is not to be considered

|
at this stage. Whether the demand of the Income Tax ;.

is to be scaled down or not will be considg)ed by

the Court while declaring dividend under vJédtiom

11(2) of the Act. Presently, what is being done is

that amounts ly;hg in  the attached account

unutilized are being released in favoué of the

Incomé Tax Department on adhoc basis so that the

ﬂw. Government can use the amounts for public purpose

and the interest of the notified parties and other

persons ‘ﬁpterested in those funds can be safe

guarded byvimposing conditions on the Income Tax

Lo Department so that the return of the amountl with
the Custodian can be assured at such rate 6f,

interest as may be decided by the Court. in case.

the Court directs the Income Téx Department to

o b e - =
4 Tt

deposit the amounts with the Custodian. In my
opinion, following observation in para p2% of the
€ ' -
}.. ; Judgment of SC in the case of Harshad Mehta are
(,l N ) *

relevant.

' ‘Do these taxes relate to any particular
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period or do they cover &ll assessed taxes Of
the notified person 2 The 8pecial Court Act
is quite clear in its intent. It seeks o
cover all criminal and civil proceedings
relating to transactions in securities of a
nétified person hetween 1.4.1991 and
6.6.1992, The>8pecia1 Court is empowered to

examine all civil «claims and to try all

" offences pertaining to such transactions

during the said period. Uﬁder Section 3(2?.
it is the probefty of suchioffenders which is
attached by the Custodian and. which is
diébursed under the directions of the

Special Court under Section 11(2). Clearly,

therefore, as tre Special Court is empowered

4
Y

to examine all transactions in securities
during the pericd 1.4,1991 to 6.6.195, as
also all claims relating t@ the property
attached, the Special Cmurf Act. inte? alia
is as  far as practicable, .tw safeqguard
the funds td which the banks‘ and financial
institutions maybe éntit}ed, and to ensure

that these funds are not ‘done away éitﬁ.

“there are provisions for attachment.

ascertainment of claims and distribution of

funds. However, before the liabilities of




£

notified person to ' banks . and
financial institutions caﬁ he diécharqed.
Section 11(2)(a) requires the tax liability
of the notified person to ‘be paid.
In this context the tax liability Lcan
properly be :cnstrunqva1 tax liability\ of
the notified person érising - out j of
transactions in securities during ;the»
‘statutory period’ of 1.4.1991 to 6.6.1992,
If. for example;.any income_tan is - required
to be paid in connection with tﬁw income
accruing to a notified person in'respect of
transactions in security during the'statutory
period’ that liability wi!l have to be paid
befqre the‘ funds are made . available
té the banks and financial institutions.
Similarly, in respett of any préperty thch
is attached, 1if any rates or taxes are
payable forvthe‘statutory period’ those rates
and taxes will have to be paid before the

proceeds of the property are distributéd to

banks and financial institutions. In the
same ma&nner , the liabilities to bamks
and financial institutions in Section

11(2)(b) are alsc liabilities pertaiming to

the statgtory period. However, the extent to




which liability Qnder Saction 11(2)(a) is to

be discharged is dealt with a little later.’

9.  Thus it is clear that liability of the

notified party. towards the Income Tax is first.

pricrity and the liability of the notified party
towards Fimancial Institution is second priority.
Whether the liability of the nmotified party towards
Income tax is to be scaled down and pushed into the
Cateanry ursdr-:-;r‘ Section 1102 (c) 13 a matter to  be
considered at the time of declarihq dividend by the
Court.
.-

10. So f§r -as this case is concerned., at this
staqe,nthe Court has éo consider the application of

the Income Tax Department for release of funds on

. adhoc basis and theretfore at this stage Court will

==

have to go by the statutory orders which bave heen
made by the authorities of the Income Tas
Department. Taking over all view of the matter

therefore, in my opinion, the application deserves
to be granted and accordingly it is granted. Hence

the order.




11. Custodian is diréctad tovfeléasa the amounts
in favour of the applicant Income Tax D@partment Q)

adhoc basis subject to the following conditions.

12, The amounts mentioned in column 12 ng the
chart at "X’ he released within the period of"two

weeks from today.

3. The Secretary (Revenue). Ministrv of Finance,
Union of Inaia shall file an undertaking,
undertaking therein for and on behalf of Union of
India that the Union of India shall, within four
weeks from today, in case called upon to do so by
this Cougt order, in this case or ahy other
proceeding under the Special Court Act bring back
to the Court the amounts released hﬁﬁ@undmr, on
such terms and conditions., including as to the
rayment of interest., as mavy be directed by this
Court, within suéh period as mav he directed by

this Court.

14, The Custodian shall release the amounts only

after undertaking as directed above is filed.
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15. The Custodién is permitted to break the fived

%} ‘ deposits if it .is necessary for releasing the
amounts.
16. Chalians that may be necessary for the
atoresaid purpose shall be filled in by the

authorities of the Income Tax and submitted to the

Custodian.

' ) 17. At this stage a reaguest is made on behalf of

SK1 and notified party that release of funds under

o
this order in favour of ncome Tax Department
S should be staved tfor & periocd of two  waeehs.
shviously because they intend to  file appeal
i
against this order. ln my opinion, considering that
this erder is for payment of money that too to the
Income Tax Department, no irreparable loss ic
likely to be caused toc the SBI or the notified
rarty even 1f the amount 16 paid because money paid
1€ always capable of being hrought back. Reguest
is therefore rejected. Application is disposed off.
<4
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