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IN THE supR-sme:couﬁbeF INDIA
CIVIL APPELLATE JURISOICTION
I A. NO: &4 OF 2002
IN

CIVIL APPEAL NO. 4146 OF 2002

National Housing Bank. -« CAnsstiant

Vs

. State Bank of India:& Ors. - ..Respondents

.. Applicarits

APPLICATION FOR DIRECTIONS

TO: ‘

THE HON'BLE THE CHIEF JUSTICE OF INDIA .
AND HIS COMPANION JUSTICES OF THE
HON'BLE SUPREME COURT.,

THE HUMBLE APRLICATION OF THE
RESPONDENT ABOVENAMED.

MOST RESPECTFULLY SHOWETH:

1. The State Bank of Indie (‘."S.BI") had filed a suit against Nationa:
Housing Bank (“NHE") being Suit No.;S ro( 1985 seeking
recovéry of an. a‘mount"'of"-R's'.47'07.56,'39,'000/- with interest
thereon from NHB on tht.e':'b~asis._,_,.i.hat 'thé. said é’mou.nt bad been
received by NHB on 13"’ June, 1592 from SBl pursuant to
dirsctives issued by the Reserve Bank of India in June, 1992
and which amounts had been paid by SBI lo NHE without
prejudice to the rights of SBI o 1r‘{itiate appr;apriaie pmceedir’\gs

to claim recovery of the said amaount from NHB.



prejudica to the ri'g.hts of SBI to initiate appropriate pr-oceedings

{o claim recovery.of the said amount from NHB.

Tha brief facts reievant to the present Application are as under.-

(@) In 1881-92 one Harshad S.Mehta, row decsased, (‘late

(b)

HEM"), a broker had brought to SBI various chewues

drawn in favour of cu{Bl from diverse counter-parnty banks

. in respect of certain tré?':‘s_actions‘ The late HSM had then

represented that the sald cheques had been brought .t;)y
the said late HSM on his own account and against his
owr transactions and had requested for the credits of the
amounts and the proceeds of the said cheques. The late
HSM had then sought sugh credit on the basis that by
having the cheques drawn in favour. of SBI instead of in
his own name, he was.In a position (o obtain same day
credit of the proceeds of the said cheques. Il may be
noted that according to.SBIl, during the relevant period
1991-82 it was a common practice amongst the bankers

to aiford such sdmg day credit 10 gonstityents by the

banks concerned..

In the course of such dealings the said late HSM, inter
alia, brought a large nd;ﬁberu of cheques including 13
cheques from NHB and one.cheque from the State Bank
of Patiala drawn in tavour of SBl znd availed of the

proceeds thereof. The aggregate value of the cheques



(d)

thug brought in respect of the aforesaid transactions

aggregated to Rs.707,56,39,000/-.

After the 'outbreék of the security scam in Aprit/May 1992,
NHB, clgaimed the said amount of Rs.707.56.39,000/-

back from SBE.

Subsequent!y,gn a refer,ence,madle to the Reserve ®ank
of India and on the Reserve Bapk of India's intervention,
‘SBI pursuant to the dfrectiqnsreceived from the Reserve

“Bank of India in lhis: regard paid the amount of
Rs.707,55,38,000) to NHB in June, 1982, This payment,
as stated h’ere'(riaboive was made without prejudice to the
ricthts of SBI to initiate appropriate proceediqgs against
NHB for recavery of the said amount.

After receipt of the said moneys, NHB oni a closer scrutiny
\

- of its books of account alleged thal the said paymenté

had been made by NHB 10 SBI not in respect of any
secur‘{lies lréiwsédtions t;u,t on account of lhe frandulent
connivance of lwo of its employees viz., ong Suresh Babu
and one Ravi Kumar, acling ]n con'cerfand ccllusion with
late HSM and lheret;y.' dive‘rri‘ed‘ the' é;e;.id émount cf money
* from NMB to 'SB\'j ‘én'd‘ thal the said lv—aate} HEM. had

thereafier receivedﬁthebencfits of the said amounl.

In view of the cdntehtions raised by NHB to the effect that

the saic amount nad besn wrongfully taken away by late
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HSM, 531 filed proceedings before thé Special Court

paing Misc, Pelition No.63 of 1962 which petition is

pending »elore the Special Court at Mumtai

Afrer an ettempt to résolve their differences with NHB, bt

failing to secure such resolution,’ SBI in order to save the

“.bar of liriitation was uitimately constrained to file Suit

No.35 of 1995 against NHB c(aiming recovery return from

NHB of the amount paic by SBi as directed by the

Reserve Eank of India in June, 1982.

(h) G

‘Nhﬂét'thc saia proceedirgs were pending S8l came o
tearn that in or a'pou-l fvi;arch 1992, the said lale HSM had
{dep:osited} packets containing “securities of the then
aggregate '\}aiue of Rs.258 crores which according ‘o
NHE were ‘t\an;i-eg over; Ey HSM to two of its officers who

comprised the Funds Management Sroup.  NHB

subsequently handed oyer the said packets of securities
to the Custodian a'ppoinled under the provisions ef the

Special Court Act, 1992, The said securities and/or the

ameunts réz:{ized by the Cpgg_dian or'r' their liquidatioh are
currently tying with tﬁe Custodian. In this connection the
Applicant c;rav‘e {eave tc refer 10 and rely upon the pabe‘rs
and proceedings in Misc. 'Pe_tih'or\ No.63 of 1392 iiled by

$Bi against ‘he late HSM. The Applicant aleo
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crave leave-to refer to and fely upon the papers ang

proceedings In Suit No.35 of 1995,

S8l by its CHamt-er S“ummons No. 35 of 139¢ datec 26"
tovemoer 19YY st.‘:u;g'm ati amendmem W s Sut Ho.
35 of 1995 which application . for amendment was
permitted by His Lordship Mr. Justice Kapadia by his
order date‘d' 17" Febrijar_.y,, 2002. [t is submittec- that
unfortunateiy.. ‘SBI "and NHB had adopfed adversarial
positions conn‘eming the loss caused by HSM ss a
result of the  wrongfut diversion of monies from NHE/SB!
ané the subsequent util'!:z‘at.ion of-lhe same by HSM. liis

submitted that whé_t is of absolute consequence arnc that

‘which cannot be controverted is thal HSM wrangly

caused the diversion . of monies from NHB/SBt and

subsequently utilized. the;diverted sums of money and

“tnhat the lat'el FISM is liable to account for the suras .of

money diverted and ytilized,by:aim and that thé\ ldte ~8SM
hod in March 1992 altempted (o hand over Rs 258 crores

worth of securities to two of the officers of NHB.

It may be noted that ";t'ha's consistently been the case of
Respondert No.1 viz NriB that certain officers of'NHB.
comprising the Fu,hd.Mahagernem Group (hgreinaﬂer for
brevity‘s‘_sake_referfed 10 as "FMG") ’conspifed ‘and

colluded witiw HSM ‘and enabled- HSM to divert vast
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amounts of monies from NHB to hirself in conspiracy

and collusion with certain of.‘icers of SBI

Ky s equally an admitted position in e far as HSM'Ai-S
concerned, that the package of securities then
aggregating approximately lo Rs.258 crares was handed

-over by HSM to the.said oﬁicer,s of the FMG of NHB8.

i§

- I)> This bemg the admﬂted conspectus it is the Applicant's

-~ . contention that the sald securmes were handed ovar: by
‘ HSM to edure his mntstandmg ||ab|l| ty for the amounts

diverted by him from NHB in collusion of the officers of

the FMG of NHB and certaih officers of 38

m) The Applcants submit that, as more particularly sgt out,
here‘in‘ HSM by his act in handing over the said securities
to the twe Officers of NHB did so with the clear intent of .
devestmg mmself of any right, mle or mterest to the said |

" ITs

securities and with the further inten: of reducing his

outstanding liabililies for the amounts diverted by nim.

2y It may he noted that in respect of the amcunts diverted by
FISM irom NHB through:SB!, ‘NHB was, pursuant to the

directives of the RB| reimbursed in or about June, 1992.

0) A stated herein.;bove.. fhis resulled in a su it being filed
against HHE; being Suit No.35 of 1995 whith, has,
“'bgrsuant ‘o the ‘direé_'ticSm._s' gi\)en by the Hon'ble Supreme
.Cb{m of India and hby ‘zhe Hon'tie Spzcial Court

"
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constitisted under. th-ié provisions of the Spec:iéib’o‘urt'.
(Trie! of Offences Relating lo Transaclions in Securities)
Act, 1992, resulted in ‘a settiemeﬁt being reached
between NHB and SB!. Pursuant thereto, the pa'r{ies are
agreed.that the benefit of‘-réa'Ii'sati'én of the said securities

at their current net value b,é permitted to be appropriated

by 8Bl in partial liquidation of their outstanding claims

~against HSM.

o)

1

The App.licant state that Misc. 'ﬁélition No.63 of 1992 has
been filed by SBI against. HSM and Others raising a claim
on HSM in an amot}nt of“":hs:'%? crores together wth
interest fh'ereon at the fate of 21% -per annum from 19¢2,

which clalm, as on date would aggregate to Rs.2193.45

crores.

The,Applicant sﬂtat_e‘ that'in {the event of their clatm being
allowed, the optsta’nd}ng claim agéinst HSM wouid stand
réduced to the extent of the value realised. on 3 sale of
the said securities to the extent of realisa-tio*; of the

proceeds of the said securities.

It-is submitted that'in view of the. fact that the szid
securities have. been- handed over by ‘the lzte HSM in
r\,1larch-‘1992 pridr to ‘his; notificati‘onz in June 1997, the title
to the said securities hes passed from-the late ~SM and
as on the daie of -thification the said tate HSM had n_b

right, ttle or interest to or in respect of lhe said securities

s
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as HSM had handed over the securities -{o enable the
same to e a'pp‘r’.p(i'alei\j against nis liability in respect of

\
the sums “diverted frdm NHB/SB! and subsequently
1 o
l}

utiized by him arid cendequent upon delivery of the said

securilies. !t is submitteéﬂ by the Applicants that the same

)

shouid have been nqhtﬁy approprrateo for reduction . of

HSM s habiiiw concermnd the sum of Rs. 707 crores used

by hir. i

E
\
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Itis submitled that the sav}d, securities should and/or could
S i , ,
have Seen andlor even now can applied by NHB/SE!
‘Il H
against reductlo*\ of the amounts clalmed by: NHB/QB

.f;mm HSM.  However, bwmg to the then preva!ent

1

, , Lo >
atmosphere between vaﬂc\nus banks and the .uncertain
|

stage cf knowledge of thef\‘{éribué protagonists, instead of
. v [

mitigating their loss by aéiusting their dues against the
. }

said securities, the banks itraded charges and counter-
“c;hAarge_s. to the resultantbé\peﬁl of the broker concerned,

viz., the late HSM. 'i

i

|
|
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The Apghicant, tha?efore ska‘:i\e and submit as follows:-
In the avents that have now t_ra_aj!‘ps‘pir'éd.énid pursuant o the
exhortation.mede Sy the Sp‘ecia! El:ourt and this Hon'ble Count
NHB and SB% have compmmzsed‘ and semed their dtfferences ’

and have agrezd o wn.hd'aw them c;axms one against \he other

and to }omtiy cUTsue eﬁorts in recovermg the losses sustained
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Ly them against the lale HEM and to appropriate the amounts

thus received. g
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The Applicant submit that any such o,rdér would manifestly be
in the interests of justice inasmuch as the said securilies were
evidently purch‘a;ed c;'ul of the funds made available through
NHB/SBI as admit:ed and acknowledged by the late <SM by
his ~ccmducl-am:! handin;_) cl>\‘;fe"r of the said securlties to :he said
officers of NHB in March 1682 Il is further submitied that
because‘ of the hazy situation then prevalent and the
uncértainties germing the stands adopted by the narlies U‘ the
matter, the Custodian oug‘ih:l nol to be permitted to lay claim to

the said securities. s N

5 in this context i, may further be ndled as follows:

Both NHE and 881 hai\./e cc;nsis;ter)tly taken the stand matl
the mof'nies»were diverted from both the banks by tre iate
HSM mrodgh'the 'ac.t@v'e cé%siob of certain employees |
namely hr Ravikumar & MiSureshbabu of NHB and Mr R
Sitaraman o.fb S8l Ths amounts. thus diveﬁed- by HSM
adting vin concercollusion with  he éb‘ovemem oned
employees were utilised for his‘ own benefit, It is clear
inat the act of HSM in ‘h%nding over the securities worth
Rs 258 crores was in order o c!igchafée his liability in
connection with the diversion of funds frem the salc two
baznks and consequen‘tly ihe sarﬁe should be deemcd to
have‘j been appropria(:e‘d.t‘o-wardsv reductio.r‘. of H3N's

~
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8th Jure 1992,

liability By HSM, handing over the szid securities in

March, 1992 i.e. well before the dale of his notif;cation or
has resulted in a situation where HSM
cannot claim any right te the sawd securilies or in respec§
of the said securilies in as much as the same cannct be
said to belong to the late HSM. in the premises the
Applican's submit that the-said securities could not be
said to constitute afta'c‘hed propenty and the fact that the

same were handed over by NHB 1o the Custodian can not

and does not create any right in.favour. of the Custodiary,

to these securities. . The Applicants respectfully submit

“that the hending over of the securities by HEM was an act

on the part of HSM tg mitigate the Toss wfféred by
NHBISB on account of the wrongful acts pnrpetrated by
HSM in siphoning the money bclongmo lo NHB/EBI. The
Applicants submit that the fact that HSM took no steps
theraar’ter whalsegver to'recover or claim any right to the
said securities itself bears out the conientens of the
Applicants. As stated hereinafter, in view of the settiement
arrived and as per the termgithergof it is jusl, convenient
and necessary that th'e‘ Hon'ble‘Cour{ be b!eascd 1o pass

suitatle orders and directions as prayed for herein,

The preamble of thc Spec:al Court Act, 199'2 itself

stipulates that the said Act has been: enacted to punish
the gquilty and to ,resaore conhdence in the banking

systém. inter alia, by restorgtion ,of‘_\He moneys to the

10




panks from whom the said moneys had been dverted.

This fact has also been URReld by this Hon'ble Col rt in its

Judgment reported al {1998) 5 SCC. where this Hon'ble

Court has heid as follows:

"18.

e
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Thal last quesiion can na answered first, As

slated above. Section 3(3) clearly provides

tr;at the propenties attached are prosedies
which belong to the person notified.  The
words "beleng to" have a reference b’nfy to the
right, litte and interest of the natified pe.son in
that propeny. ITin the property “belonging to"
a nolified person, another person has a share
or interest, ‘that -share or interest is not
extinguished. Of course. if the nterest of the
notified person-. in .the property is not- a
Severable interest, he entiirve praperty ,may‘ be
étiached: But the Preceeds  from  which
distribution will be made under Section 11(2)
can only be thé proceeds in relét{on to the

right; title and interest of the notified person in

© that prdpedyf The interest of a third party in

the allached propeny cannot ' be sod or
distributed to discharge the lhabilities of the
notifizd person.  This would alse be the
position  when: the, property s already
mortgaged:. or pledged on the date of

T
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aitachment lo . bank or lo any third party.
Thus nowever, is subject to the right of the
Cuslodian under Section 4 to set asic;e the
lransaction of mortgage or pledge. Unless the
Cuslodian exercises his power under Section

. the 'lght acquired oy a third party in the
attached property prior to alttachment does not
Qet extingui::shed nor does the property vest in
-the Cuslodian whether lfree  from
encumbrances .or otherwise. The ewnership

of the property remains as it was, "

The Apolicants further respectfully state and submit as under:

a) in Suit No.35 of 1985 which Sél haé filed agamst INris ui
recuvery. of surn of Rs.707 crores from NHE, ong of the
contzntions raised- by ”SBI is that the Packet of Securities
worin Rs.256 Crores. was deposited and/or  must be

presumed to.nave been deposited/handec over by HSM

witnto. NHB as and by way of a securty towards the.

reductionl/discharge of HSM's iiabitities to MHB pursuanl to
variaus transactions in securities which NHEB and HSM were
2tering inta.

-

o

HS W in his Reply fited in Misc. Petition No.63 of 1992 has
averréd that he has dealings and \ransactions in securities

wity NHB,

o ow & %0
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¢c) if SBlis }ight in il§ contention then the Packel of Securitias
worth Rs.258 Crores deposited/handed over by HSM could
nat be said to "helonyg to" HSM and was intended to reduce « (
his liability towards NHB/SBI arising out of monies Gsé/o('s}tjéﬁL —
from NHB/SBI then NHB/SBI wolld in fact te entitied to
aporopriate 'the‘same towards ils dues/liabilities of HSM to
NHB/SB'& in pre'ference'/pr}o'r'ity lo other cred_ito-rs of HSM,

d).The saic purties, i.e. NHB and SBI have now expresily

~—

acreed thal NHB has.assigned to SBI the right, if any, of

NHB to razcover and apprzppriaté the securities worin-Rs.258
crores which were d'epoéjted with two officers of NHB and

which NHB has subsequentiy-depcsited with the Custodian

&) Suit No.35 of 1995 filed by SBI against NHB has in fact been
| ~empromised and under the Memorandum of &Gettlement
petween NHB and 3B, the parties have agreed thiat the said

suit shall be withdrawn by SBI. .

f; Tne direct conseguence of such. 3 vyi_thdrawal wotild be {hal
‘Si31 would not be ina position to obtain a declaration and/or
relief frorm the Special Cpun wilh regard o thé Packel Of

Securities worth Rs 258 Crares.
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j The object and intent of the seul.ar.ri_em between NHB- and

SBlis, ay held by the Special Court anid reiterated ‘»y the

Supreme  Court, that .instead of two pubic sector -

uncerakings litigating amdnéé! themselves, they should on
the cor’xtr,arxjd%ntly pursue their rémedies againist the notified

pary viz.,, HSM. Wit?i this ob}ective in mind SB! and NHB

-

have resdlved the differences and eantered .into a

Memoran.dum of Settlement,

faasy

“Since the object of the settiement is that $BI and NHB
shecuid jointly pursue the.remedies. ragainst the notified party.

viz, HSM, it slands lo reason that if HSNi deposited these

‘securities with two officers of NHB, the Custodian must be

orcered and directed to Hand_over the same to SBI .and SBI

must be permitted 1o approiariate the same in reduction of

the liability of HSM. NHB has agxe'ed that it has no objection

if Bl were to do s0.

i the relief as prayed for')_in the Ah;pljc‘a'.ion were not grantsc,
the only deneficiary would be MSM because HSM would
bacome entitled o utilize th@'f?.agke! cf Secux"ities worth
.Rg 258 Crores for disfcharging his otrer liabilities even
- though these secur‘llies were meant {o recuce‘his li.abiliti'eﬁ‘to

NHB/SBI.
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j) 1tis therefore i the interést bolh of NHB as well 2s SBI that

the reliefs sought far in the Application filed bz granied so as

to.co complete justice between the parties urder Article 142

of the Constitution of India as well as the Public Policy

underlining the Special Court Act.

7.

In. the circumstances the RespondentAnplicant herein state

and submit that it is proper, just and necessary and the

interasts of justice demand and the balance of conveniznce

: Areqbires_th‘at this Hon'ble Coust be pléased to:

(a)

declare that the -said securities along with . all
accruals thereon . har’x’deﬁ over by the lste HSM to
the two officers of NHB in March 1992 having the
then aggregate value sof Rs.258 crores, list whereof
s anna;ce.d hereto as A.NNEXURF:; R-1 Colly doss

not constitute the property of HSM and should be

ép-pro.priated- lowards tiquidation of his |ability w

SBUINHB:

declare that the: Custodien; Respondent Mo.3

hereto, had and has no right, tille or interes’ o or in

respect of the said securities in view of the 'act that

© the said late H.SM had ceased lo have any right, title

or interest therein and in view of lhe fact tnat the

said securities did Aot then belong to the late <SM;



P

declare that the said securities not ‘constituting the

property of the late HSM and not pelonging to the
/ate HSM ccuid not and should not nhave been

nanded over to the Custodian;

that the said securities znd all accruals thereon and.

%he'iiquidated praceeds thereef should be. handed

over to SBI in view of the sertlement arrived at

batween the said parties.

& :n the circumstances it is respectfully submitted that this

Mon'ble Court be pleased to' issue the folowing orders and

directions.

(a)

—

i)

PRAYER

The fpplicant therefore pray that this Hon'ble Court

‘be pleased to order and direct/deciare:

that the said securtxes alongthh all abConlb

therzon handad over by the late Harshad S. Meh’(a

to the said- officers of National Housing .Bank in’

March 1892 having. then the aggregate value of

Rs.258 crores, tist "whé’reor"is annexed hereto -as

ANNEXURE “R-1 Colly" does not conslitute the
- ———, i

property of HSM and should be appropriated

towards-liquidation of:his liability-to SBI/NMB;

that the Custedian, Respondent No.3 herelo, had

angd has no (ght, titie or interest te in respect of

N
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1he said securities in view of the fact that the said
late HSM had ceased o have any right, title or
interests therein ard in view of the fact that the said -

securities did not then belong to the iate HSM;

iii) that the said securilies not constiuting ihe
property of the lale HSM and not belonging to the
late HSM could nol and should not have been

handed over to the Custodian;

iv} that the said securities and all accruals thereon ane
the liquidated proceeds thereof should be handed
over to S8l in. view c¢f the setllement arrived at

wetween the said partles.

b) for ad-interdim reliefs in terms aloresaid;
¢} for such further and other reliefs. as the natura and

circumstances of the case may require.

[SANJAY KAPUR)

Agvocele for the Respondent/Applicant

ORAWN BY:
TUSHAD COOPRPER ESQ
ADVOCATE

AND SETTLED BY:
JANAK DWARKADAS £8Q.
SR. COUNSEL

RE-SETTLED BY
HARISH SALVE,
SOLICITOR GENERAL @1 INDIA

FILED O 26.10.2002
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