BEFORE THE SPECIAL COURT CONSTITUTED
UNDER THE PROVISIONS OF SPECIAL COURT (TRIAL
OF OFFENCES RELATING TO TRANSACTION IN
SECURITIES) ACT, 1992
MISC. APPLICATION NO. 13 OF 2011

IN

CUSTODIAN REPORT NOQ. 9 OF 2010.

Smt. Jyoti H. Mehta Applicant

Versus

The Custodian . Respondent

AFFIDAVIT IN REPLY ON BEHALF OF THE
CUSTODIAN

I, N.P. Suvarna, working as an Officer on Special
Duty in the Office of the Custodian and having my
office at 10t Floor, Nariman Bhavan, Nafiman Point,
Mumbai 400021, do hereby solemnly affirm and state

as under:

I say that I have read a copy of the application filed by
the Applicant Notified Party being the legal heir of the
late Harshad S. Mehta and in reply to the same, wish
to state as follows. I say that I may not be deemed to
have admitted any of the submissions, contentions
and allegations stated in the application which have
not been specifically dealt with by me in my reply
hereunder. I put the Applicant to the strict proof of the
various submissions, allegations and contentions

stated in the application.



()

(i)

(iv)

v)

At the outset I say that consideration of this
Application would be a futile and infructuous exercise

for the following reasons:-

Firstly, in para 4 of the Application, the Applicant
states that the present Application may be treated by
the Hon’ble Court as the objection of the Applicant to
the distribution Report No. 9 of 2010.

Secondly, as admitted by the Applicant herself in Para
2 of the Application, the Applicant has filed Affidavits
on 23.09.2010, 12.10.2010 and 10.11.2010 opposing
the distribution.

Thirdly, the Applicant herself admits in the said Para 2
that the numerous legal and factual grounds all of
which were urged in the aforesaid Affidavits are
adopted as if they are verbatim reproduced. This is a
deliberate attempt on the part of the Applicant to
attract the attention of the Hon’ble Special Court to
the oft-repeated and vague pleas being made by the

Applicant in various contexts.

Fourthly, the Special Court have already considered
the Affidavits filed by her on 2309.2010, 12.10.2010
and 10.11.2010 and passed on interim distribution
order dated 25.02.2011, on Custodian’s distribution
Report No. 9 of 2010.

Fifthly, against the said order dated 25.02.2011 of this
Hon’ble Court, the Applicant has filed CA No. D 6671
of 2011 before the Hon’ble Supreme Court, which is
pending. Therefore, detailed consideration of this
Application by this Hon’ble Special Court, is not really
warranted, especially since the order passed by it on
25.02.2011 making provisional distribution is under

challenge before the Apex Court.



(vi)

(vii)

Sixthly, in the entire Application, the Applicant
miserably failed to list out specifically as to which of
the assets are yet to be recovered by the Custodian,
but makes repeated sweeping statement that assets
worth hundreds of crores of rupees are yet to be
recovered. Such sweeping and general allegations do

not warrant consideration by this Hon’ble Court.

Seventhly, it has been the deliberate tendency of the
Applicant to engage this Special Court in consideration
of non-issues so that the time of this Spécial Court is
adequately wasted and the consideration of the core
issues gets repeatedly adjourned/postponed to suit the

Applicant’s game plan.

At the further outset, I say that the present application
as filed by the Applicant is vague and insufficient in its
particulars viz., because the Applicant desires to
invoke a fishing enquiry into the objective working of
the Respondent No. 1 and this Hon’ble Court in
particular. I say that such an application without
specific particulars cannot be accepted and/or replied
thereto. In spite of the vague pleas, the various
contentions raised by the Applicant are dealt herewith.
At the further outset, I say that with reference to
paragraph 27 i.e. the prayer clause in the present
application, I say that none of the prayers prayed for
justify the filing of the present application and it will
be seen that the present application is nothing but an
attempt on the part of the Applicant to cause a fishing
enquiry. With reference to prayer clause (a), I say that
the order dated 12t November, 2003 passed by this
Hon’ble Court in M.A. No. 332 of 2003, inter alia,
felates to unregistered shares of the Harshad Mehta
Group. It is clear from the said order that the shares
are of the companies whose names are disclosed in the
list annexed to the said application. It is further stated

that in terms of the said order, the entire lot of



unregistered shares were transferred to the name of
the Respondent so as to facilitate the process of
further transfer of the said shares in the name of the
respective notified parties. It is stated that, till date i.e.
even after a period of almost seven years, the
Respondents in M.A. No. 332 of 2008 i.e. those entities
of the Harshad Mehta Group have never approached
this Respondent with the details of entitlement of the
said unregistered shares. This itself reflects the
suspicious conduct on the part of the present
Applicant and/or the various other notified entities of
the Harshad Mehta Group who never complied with
the directions contained in the said order. I say that,
in any event, pursuant to the judgment and orders
dated 16/5/2008 passed by the Supreme Court of
India in the case of Sudhir S. Mehta vs. Custodian, the
entire subject of segregating the entitlement of the
subject unregistered share is now purely academic in
nature. I say that the order dated passed by this
Hon'ble Court in M.A. No. 41 of 1999, reflects that
the entire group of entities of the Harshad Mehta
Group of Notified Parties is required to be treated as a
group by itself. I also wish to place on record that a
substantial number of unregistered shares of the
Harshad Mehta Group have been transferred onto the
name of this Respondent and the same have been
subsequently disposed off through the Disposal
Committee. 1 say that as per the records of this
Respondent, an amount of Rs.261.75 Crores had
already been realised and also forms part of the report
for distribution of the Harshad Mehta Group which
has been filed in this Hon’ble Court. With specific
reference to prayer clause (b) relating the order dated
234 November, 2007 passed in the various
applications filed by the Applicant, it is stated that
though the filing of the report as directed was delayed
primarily because of the delay and non cooperation on
the part of the notified parties, this Respondent had

taken all the possible steps in respect of the subject



shares which form part of M.A. No. 106 of 2007 to
M.A. No. 109 of 2007 and has filed Report No. 1 to 4 of
2011 in this Hon’ble Court, which are presently under
adjudication by this Hon’ble Court. I further say that
the remaining prayers are incidental and ancillary to
the aforesaid prayers and do not require to be dealt

with, especially for the reasons sated in Para 2 above.

Without prejudice to the above and specific reference
to paragraphs 1 to 5, I say that the substance of the
submissions contained in the paragraphs under
reference pertain to the distribution report filed by this
Respondent. I say that the entire submissions is now
redundant and infructuous in view of the fact that this
Hon’ble Court has passed interim order dated
25/2/2011 in Report No. 9 of 2010, inter alia,
distributing the available attached assets in favour of
the creditors of the Harshad Mehta Group as per the
assets and liabilities report submitted to this Hon’ble
Court. Hence, the charge and claim made in the
paragraphs under reference do not subsist. I say that
in the Distribution Report the liabilities of the Harshad
Mehta Group have been projected and distributed
towards the revenue liability as well as liabilities to
banks under Section 11(2)(a) and 11(2)(b) respectively. -
I say that the Applicant has always been represented
through Advocates and Counsels during the hearing of
the said distribution report. The contention of the
Applicant, that the available assets are sufficient to
meet all genuine liabilities is completely incorrect. I
say that at various points of time, this Respondent has
placed before this Hon’ble Court the latest position of
the assets and liabilities of the Harshad Mehta Group.
I say that, the aforesaid facts have been dealt in detail
in the Custodian’s Affidavit-In-Rejoinder filed on
6.1.2011 in Report No. 9/10 in reply to the Applicant’s
Affidavit dated 23/9/2010. The same has never been
challenged on affidavit to say that the available assets

were greater than and sufficient to meet all liabilities. I



further say that, this Hon’ble Court has always been
judicious in considering the objections of the
Advocates and Counsel for the Applicant at the time of
hearing of the distribution report. I say that insofar as
the remaining submissions are concerned, this
Respondent has been carrying out its functions and
duties under the orders and directions of this Hon’ble
Court, in terms of sub Section (4) of Section (3) of the
Special Court (TORTS), Act, 1992.

With reference to paragraphs 6 to 10, I say that the
Applicant has made bald and unsubstantiated
allegations of mismanagement of attached assets in
the application without giving material evidence. I
deny that this Respondent has failed in recovery and
management of attached assets of the Applicant or the
Harshad Mehta Group of Notified Parties. I say that
the onus is on the Applicant to furnish a list of assets
lying in the hands of third party as has been stated by
the Applicant in the application. Only then, this
Respondent will be able examine the claim of the
Applicant. I say that, it is the duty of this Respondent
to liquidate the assets of the notified party for the
purpose of meeting the crystallized and ascertained
liability. I say that this Respondent cannot take action
on the assets/properties of the notified parties as
referred to by the Applicant which may be in the
hands of the Applicant and unknown to this
Respondent. I deny that the entire objective has been
achieved or met with insofar as distribution of the
attached assets is concerned. I say that, the legal
notice dated 17t January, 2011 refers to the orders
dated 12t November, 2003 and 23 November, 2007. 1
say that the lapse of time in between the passing of the
said order and the legal notice addressed only reflects
the conduct of the Applicant. I deny that there is non
compliance of any of the aforesaid two orders as
contended by the Applicant. I further say that there

has been no delay or inaction or silence as alleged by



the Applicant. [ say that timely action has always been
taken by this Respondent in respect of attached of
assets belonging to Notified entities of Harshad Mehta
Group are concerned. I say that at the then relevant
time, this Respondent was constrained to file
applications in this Hon’ble Court for a direction to the
Applicant to furnish the names and addresses of the
registered shareholders and to complete the necessary
formalities since there was no cooperation coming
forth from the Notified entities of Harshad Mehta
Group. I say that the action of this Respondent was in
favour of and to recover attached assets belonging to

the Applicant.

With reference to paragraphs 11 to 15, I say that this
Respondent has always complied with the orders
passed by this Hon’ble Court and has also recovered
all accrued benefits in the form of interests, dividends,
bonus, rights and preference shares, inter alia,
belonging to the notified parties. With reference to the
allegation that the benefits recovered have gone into
the hands of the third parties, I say that this
Respondent has been recovering all the benefits on the
attached shares which genuinely belong to the HMG
notified parties. I completely deny that the assets and
liabilities was distorted against the late Harshad S.
Mehta as claimed by the Applicant. I say that the
submissions made in paragraph 13 are vague, general
and insufficient for taking any further action. I deny
that there is lack of transparency on the part of this
Respondent in compliance with the orders of this
Hon’ble Court. I deny that this Respondent has
compromised with the interest of late Harshad S.
Mehta in the matter attached assets and recovery from
third party. I say that each and every asset that had

been recovered has formed part of the distribution
report placed before this Hon’ble Court. I say that the
Applicant and several other entities of the Harshad

Mehta Group have time and again objected to the



distribution report being heard and finalised by this
Hon’ble Court on the basis of the available attached
assets. I crave leave to refer to and rely upon the
various proceedings filed by the Applicant and/other
entities of the Harshad Mehta Group in respect of the
aforesaid, if so required at the time of arguments. I
therefore say that this Respondent has always been
transparent and more importantly it has always been
the endeavour of this Hon’ble Court to hear/ consider
the objections on behalf of the notified party before
passing any orders in distribution reports. I say that
the Applicant and the other notified entities of the
Harshad Mehta Group have been afforded all the
possible opportunities by this Hon’ble Court before

passing any orders in distribution reports.

With reference to para 16 to 20, I say that in so far as
the issues of inspection of records to the notified
parties are concerned it is stated that as per the
Hon’ble Supreme Court order dated 03.01.2006 in CA
No. 667-671,672-675,676-680 and 681 of 2004,
though the direction of the Hon’ble Supreme Court
was to give inspection for a continuous period of one
week, the Custodian granted inspection to the notified
parties of all documents in his possession and power
almost a year. Not only this, Xerox copies of the
documents sought for by the notified parties in the
Supreme Court were also furnished to them at their
request though there were no directions to that effect.
For this purpose Applicant and representative of the
notified entities were permitted to install a Xerox
machine in the Custodians’ office and by this process
Applicant and representative of notified entities have
been given copies of documents identified by them for
almost a year. This fact was also brought to the notice
of the Applicant by the then Solicitor of this
Respondent vide letter dated June 18, 2009. Hereto
annexed and mérked as Exhibit “A” is a copy of the

said letter. Therefore, it does not lie in the mouth of



the Applicant to now make a grievance and claim that
adverse inference ought to be drawn against this
Respondent. I say that every crystallized asset
belonging to the Harshad Mehta Group have formed
part of and has been included in the distribution
report. I say that Shri R.A. Shaikh Advocate, in his
letter dated 13/09/2010 on behalf of notified parties
and corporate entities, while alleging that asset and
liability picture presented by the Custodian is grossly
incorrect, sought inspection of material relied upon in
filing the aforesaid report. I say that in compliance to
the aforesaid letter, the Custodian, under letter dated
21/09/2010 through his Advocate, has furnished all
the relevant information as sought by the notified
parties along with supporting documents in Annexure
A, B, C and D. Besides, this the same documents in
support of assets and liabilities shown in the Annexure
A to Report No. 9 of 2010 were annexed to the
Custodian’s affidavit-In-Rejoinder dated 6/1/2011. I
strongly refute and deny the allegation that this
Respondent has any desire to hide and/or suppress
any facts which are material to the purpose of effective

distribution of the assets of the Applicant notified
party.

With reference to paragraphs 21 to 26, I say that the
applicant has not made out any cause for grievance in
the paragraphs under reference, save and except has
repeated the allegations which are vague, insufficient
and without any material particulars. The distribution
made is provisional and in terms of the order of the
Special Court dated 25.02.2011, against which the
Applicant’s filed CA No. D. 6671 of and the Hon’ble
Supreme Court did not accept the plea of the

Applicant to stay the operation of the said order.

With specific reference to paragraph 27 i.e. the prayer
clauses, I say that the sale proceeds of unregistered

shares were credited to the various accounts of the
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Harshad Mehta Group as held by this Respondent. I
say that the present application as filed by the
Applicant is a vexatious and frivolous application and
the same is required to be dismissed with exemplary

costs.

In view of the above, I say that the present application

be dismissed with costs.

Solemnly affirmed at Mumbai, )
thisZ’}day of September, 2011.)

Before me,

A. K. Tewari

Advocate for the Custodian.

VERIFICATION

, [, N.P. Suvarna, of Mumbai, Indian Inhabitant,
Officer on Special Duty in the Office of the Custodian
above named, solemnly declare that what is stated in

the foregoing paragraphs is true to my knowledge.

Solemnly declared at Mumbai, )
this Q;day of September, 2011 )

Before me,

Shri A. K. Tewari

Advocate on Record for the Custodian
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YHM/O/ 90R /2000 . ..  June 18, 2000.

To,

MRS. JYOTI H. MEHTA
Legal heir of your late
husband, Mr. Harshad S. Mehta

Madam,
. RE: Inspectlon and copies of books of. account

and . files pertamlng to M/s. Harsh[cld S.
Mehta, a brokerége firm. : ;/ o

We acknowledge receipt of your letter dated 2()“\ May\,\ 2009
in reply to our letter dated 13th May, 2009 address sed by tl\ on
behalf of and u’ﬁder instructions from our clieﬁt' the (‘ubtcu‘.x\lan

-'1ppo1nted under the prov1310ns of the Special Court (TORTS) Act, 19C)"~

We forwarded copy of your letter and conveyed the coi.il',‘ﬁlnts
thereof to our client, the Custodian and we are now »instructecmf‘%

by our client to reply to your letter dated 20th Méy, 2009 as under:

At the outset, our client denies each and every allegations and
contentions contained in your letter, which is contrary to “and/or
inconsistent what is stated by our client in our fetter dated 13t May,

2009.

At the further outset, we are fulthm‘ mstluctf-d to 'inviis your

attention to the’ Jndgment ancl' Orclc‘ dehveled by the Hq‘n’ble-‘
Supreme Court of Indla on -3¢ J, ich

the " conclusion arrived 4t by 7[16 ‘Hon’ble Court in
_ sub-para (vi) which, inter-alia, ru'nsfas under:

“vi) We direct the Custodian. to permit the é}apel fts to have

mepe(hon of all thé flocument.s in his powsr or PO‘W ssior. in the

premises. of the Special Court in the presence of ,m oftwcr of the



oy

court. Such documerits must be placed for inspection for one

week _continuously upon giving " dye rotice therefor. to the
appelhnts jointly. As the appellantshave been represented in all
" thé proceedings ‘jointly, only one of them would be nominated
by them to have the 1nspect10n thereof. The appellants shall . be'
'entltled to take the help of a chartered or cost accountant and
“may make notes therefrom for their use in the pending

procee’ding.-”

Sub- pa1agraphs (vn) and (vm) of the sald Judgment of the ‘
Ilon’ble Court contain d11'ect10ns to the partles to file" Ob_]CCthI’lS ‘and
thelr reply and thelr respectwe documents before the Hon’ble Spec1al

DR

_ Court.

ot

We are . nstructed by our chent to recorcl that despite the"

01 der of the Hon’ble Supreme Court of India to give you “and others of I

..',Ilarshad Mehta Group 1nspect10n of all, ‘the records to the Notlﬁed
e
.-;.N‘.‘_,nt1t1e of I—Iarshad Mehta Group for a perlod of one “week

/ contmuously, our‘ client perrmtted you and other Notlfled Ent1t1es of
Harshad Mehta Group to take inspection of the various documents for

e 245

almost a_year, Dur1ng the sald perlod you and your representatlves

L, ot o i

' ) were pcrmltted to 1nstall a Xerox. machlne 1n our cl1ent’s offlce and,.»' .

by th1s process you have been glven cop1es of. the documents
' -:1dent1f1ed by your repru:.entahves ThlS fact has been recorded by our S

7.""'-’5cl1ent 1n "the . letter addressed to you and others in his letter dated

""::,19*1‘ June; 2006. A xerox copy of the said letter is enclosed herew1th '

4‘for Vour 1‘eady relerence PR RE P L L

Ine that Iette'r 6u:;, chent 1as 1ecorded that our chent has E

de adequate and suffiment comphance of the order of, the I—Ion’ble .

preme ' Court of India - a ,well tas g the order -of the Hon’ble



'spec1fy1ng

_ sald purpobe

' replesentatlves to expedite the- proeeos of mspectlon and taku’)
' ,cop1es of the documents 1dent1f1ed by them N R \9‘%,

. of ~the- Notified' ‘Dntities' Coples of the sald letter

as to which documents he or you desired to h.1ve

1nspect10n and photo coples

Our client’s office by its letter-davted' ioth October 2006 and

Aaddressed ‘to - Mr. Ashwm S. Meht’t yOUr representatlve recorded‘

that as per the Spemal Courts order said Mr. Ashwin S. Mehta had .

been taking inspection , of ,all the Adocum'ents for r_nore than  six

months and taking copies.of the document‘s. :

"

In the said letter our clieht had 1‘equested the said Mr. »’Ashvtrin

"_S Mehta to spe01fy the exact detalls of the. documents the coples of

-wh1ch were 1‘equ1rec1 by you and others to enable our chentss off1cc

: to supply the COplCS of the same.

Our chents ofﬁce further recorded that 1t was fo =
}(1’)hnto ‘

;': s
od

At. that stage also’ our Chent dld not place restrlctlon elther“ on -

o
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A

' In your letter under reply, you have: referred to the Orde
dated 16th April, 2004 passed by the Hon’ble: Spe01a1 Court in th
Custodlans Report dated "8t Apr.ll 2004 and in Misc. Apphcatlol
No. 270 of 1993. The relevant-portion of the Order 1s_as ;unde‘r

y .“They (Notlﬁed Partles) are free to make an apphcatlon to th

"Custodian for 1nspect10n of relevant books.. of accounts and o}

- such appllcatlon being - made the Receiver (Custodian) will . gix

1nspect10n as exped1t10usly as possﬂ)le

o o .. C ' You have also made reference ‘to the Order dated 9th Octobe
3006 passed in Misc. Apphcatxon No. 306 of 2006 alnngwrch oth«
- MISC Apphcatlons mentloned theréin. By the: said- Order after* pexusn

Xthe ‘Order dated 16ul Apnl 2004 the Hon’ble Court 1ecorded that ti

! Nottﬁed Partles had 1nsta11ed a xerox machme 1n the ofﬁce of t1

Y

B IS . -

'I‘he Hon’ble Court further recorded that the prov151ons in t
Ve Older d'tted 16Lh Apnl 2004 that m case the Income Tax Author

by the Income T

made

on a I‘CqulSlthl‘l

eds: any record

'ate w1t11 the Noufled Partles 1n supply1

. inspééti"
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~ We are further in’structed‘ by our client to 'state that records
in our chent’s ofﬁce are stored year- “wise and therefore it is absolutely
- necessary that -our 'client should know in’ advance ~which. are the
' elevant recor ds, books of -accounts, documents and the year ‘to which

: such recor ds books of aecounts etc. pertam to..

It is, therefore not cor1ect on you1 part to state that you are

W

L not supposed to. indicate the relevant documents or books of accounts

and to specify the year to wh1ch it belongs to.

- In the light of the aforesaid‘_,that our client is in our letter dated

———————

T 13“‘May, 2009 requested ‘you to ‘specify  the documents, Whmh you
de',’s'i'i"ed to talce inspection; . : . ' ‘ o

. . . . . . _— .

F;1df= by'

you .in your letter dated 20t May 2009 we are 1nstructed to; - /ate il

Wlth reference to the wxld and baseless allegatlons m

under the p1ov1swns of Sectlon 3 (4) of the Speclal Cour \(T()R'lb)_
Act, 1992 our client was and is supposed to act as per tl@{*'order
and dlrectlons of the Hon’ble Specxal Court / the Hmn’ble Sl\mlemf‘ -

N

: Cou1t of II‘lCll"L in'respect of attached assets.,
In view of the sald prOV1S1ons our _client has always act(/) A in

accordance w1th ‘the’ ordels and d1rect1ons of the Hon’b _Spema“x Court
and/or' the- I—Ion’ble Supreme Coult of :_5,Incha whlle dealmg, ‘with }1‘1‘3-4\ .

assets of late Mr Harshad s Mehta and~ ‘ll the other Not1f d Pay fies.

In the hght of the aforesald the allegahons made by you do “mt

'“merlt any further reply

However it 1s our chents

g ‘1fso facto does not deprxve you of your assets no'

“.:.you ‘or other Not1ﬁed 'Partles flom makln;)

'AHon’ble Court for recovermg your ztssets f10m t}

chent has ever actecl Shel partlsan or more particularly_, in 1avou‘r of the -

. revenue as’ alleged by you or at all ‘It is false on your part to -JLD.f("



g
that our client is not interested "in an 'ealjly and true ‘determination
of the assets and liabilities. . of the Notified Parties 'or" its early

‘,dlstrlbutlon thereof. . In fact, our client . has already filed Distribution
Reports in respect of ' various Notified Partles -However, nelther our
client nor the ‘Hom’ble Court c\ould proceed fnithel in Lhe matter due

to utter noh co-operation’ on the part of the Notified Parties including

'youn goodself. o N

#

In~view of the above, we- are once -again. instruct@o request

you to specify the relevant books of accounts, documents “year- wise to
enable to our client to maké. the same ava11able to" you for

_mspectmn Please note that clesplte limited staff available, our client |

will be required to ass1gn one of his Ofﬁee1 S to remain present at the

A

- 'ltime of inspection -of the relevant.records year-wise available with our

lieyit beln talken by you.
\ g

o Please note that none of the allegat1ons and contentions
- (‘Jontamed in ~your letter dated 20th May, 2009 not hereby specifically

7/ dealt ‘with are deemed to" have been admltted by our chent All such

Fd

allecratlons are’ demed by our chent

. - - Yours fa1thfully, C
"For M / S. PRAVIN MEHTA AND MITHI & CO.

N
(PARTNER)
Advecates‘for the Custodian

Encl..;_-.As above.

Mr. U. B. Jadhav,
dvisor,
\ stodl. s

OlflCB
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BEFORE THE SPECIAL COURT
CONSTITUTED UNDER THE
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Dated thist day of September, 2011

A.K. TEWARI.

Advocate for the Custodian.
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Jamnalal Bajaj Marg, Nariman Point,
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