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IN THE SPECIAL CUU TH!AL OF OFFENC S 

~~LAT ING TO TRANSACTIUNS IN SECUH.lTlES) AT bUMBAY 

. /H.EF-·URT UF Hll:i CU STUD l AN 
\, 

NU.15 Of 200b 

Mr.G.R.Josh1 with Mr.Milind Jadhav i/b Mts.P.M. 

f'i i chi 2.-,. co. tor the 1_:us toe. i a.n. 

Mr.M.M.Vashi for Notified parties. 

Mr.B.M.Chatterjee for Income-tax Department. 

\J 1 TH 

Ml SC. APPL l CAT 1 UN NO. 21V) UF :::.0i!)a 

ALONe;;w l TH 

!SC.APPLICATION NU.51 OF 2006 

Sta.ti? t3a.nk o l nd i a. . .. Applicant 

V / S, 

The Custodian & ors. . .. k.esponden ts 

The Hon’ble Special Court concluded that 
there was gross miscarriage of justice in 
the assessment of Harshad Mehta and 
scaled down his income from Rs 3400 
crores to Rs 278 crores i.e. by 92%
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!'lr.Vinod Bobde, Sr,Ccn1tts(::l 11ith Mr.T.K.Cooper and 

Mr.Zubin Morris i/b Little/!,( Co. for th,? Applicant. 

Mr.G.R.Josl11 with Mr.Milind Jadhav and Ms.Leena 

Adt1avaryu i/t;, Mls.P.M. f_;( MiU1i 5< Co. for thra 

Custodian/Hespondent No.1. 

Mr.M.M.Vashi i/b M.P.Vashi and Associates for 

notified parties. 

ht ,H,Jr1~-:1.n F'ioi.r'i::J.s.s,.r.::i.rl, Addi ,f,o! icitor· G,an,ara.l of India 

with Mr.8.M.GhatterJee for Income Tax Department. 

M1· .. Jasw;.'.lnt Singh, _ClT(C)-ll, Mr.Sumeet l<urnar, 

Addi .CIT, CR-7, Mr.P1tambar Das, DCIT, CC-23, 

F-.1<.ha.mcha.ndr·a.n DCIT-cc:31 for l .T. De1partment 

prdst?nt~ 

Mr.Pradeep Sancheti i1b Mis.Mui la & Mui la & CBC for 

ECJspcinds•nt 1,Jo. 13. 

Mr.Ja.nak Dwo.ckadas, S1·.Coun:'3el with Mr.Darius 

l<hambatta, Sr·.Counsel with Mr.Zal AndhyaruJina i/b 

Dave & Girish for kespondent No.~. 

Mr.k.S.Mhamaoe tor CBI/Respondent No.12 

Mr.Madhur kai ilb M/s.N.S. & Himaytul lah for NHB. 

tv I TH 
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SBI Capital Markets Ltd. , , , App l i C 2dl t 

vis. 

The Custodian~ ors. .H.espondents 

Mr.Vinod Bobde, Sr.Counsel with Mr.T.K.Cooper and 

Mr.2ubin Morris i/b Little & Co. for the Applicant. 

Mr.G.R.Joshi with Mr.M1lind Jadhav and Ms.Leena 

Adhavaryu i/b M/s.P.rl. & Mithi & Co. fox· the 

Custodian/Respondent No.1. 

WITH 

MISC.APPLICATION NO.~b5 UF ~003 

Standard Chaterea ~ank ... Applicant 

vis. 

custcJdiD.n i:oc 01·s, .. , Resp on den s 

Mr.Jana~ 0warkaaa0 w1~n Mr.Darius Knambatta, 

Sr'.Counsel ,.Jith Mr·.Zal Andhyai-junia 1/b Liave & Gtr·:ish 

for the Applicant. 

M,',v'inoJ Bobde, Sr.Counsel with Mr.T.K.Cooper and 
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Mr.2ubin Morris i/b Little & Co. for Respondent No.8 

f•l t· .. G " t-{ " J' o s h i \._Ii th M r· . f"l i l i n d Jadhav and Ms.Leena 

Adhavax' yu i/b Mls.P.M. & Mithi & Co. or the 

Custodian/Respondent No.l. 

Mr.M.M.Vashi ilb M. fl. tJash i B.nd Assoc1a.t2s i'Ot· 

notified parties. 

f•Jr. Mohan Parasaran, Addi .Solicitor General of India 

with Mr.B.M.Chatterjee for- l ncome Ta.le Department. 

Mr.Ji:Js,,ant Singh CIT(C)-[l, M1'.Sumeet Kumax', 

Add l . Cl T, CR--7, f'lr.Pitarnbar lJo.S, UC!T, CC-23, 

P.K.Ramchc1.ndr-an DC l T-cc:31 for I. T. Department 

present. 

Mr·.R.S.Mhamane tor CBI/Respondent No.12 

CORAM: D.K.DESHMUKH, J. 

Special Court 

DATED: 29th September,~007 

P.C. 

!. The custodian has filed Report No.15 of 2006 for 

distribution () the assets of the notified party 

Mr.Harshad L" 
;::) . ME:h ta. The State Bank of India, the 

Standard Char' tex' 12d Bank, who a.re holding clecr'ees 
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passed by this court against Mr.Harshad Mehta have 

taken out Misc.Applications, mentioned above, for 

appropriate orders, pursuant to the judgment of the 

Supreme Court in the case of Harshad S. Mehta. vis. 

The custodian, 

notification of 

Special Court 

Tr·ansactions ln 

1998 (5) sec 1. l n vie1..i of 

Mr·. Har·shad S. Mehta under 

the 

the 

to { Trial of Offences Relating 

Secur· i ties Act, 1992 (hereinafter 

referx'ed to as the Special Court Act), the assets of 

late Mr. Haxshad Mehta stood attached under the 

provisions of Section 3 of the Special Court Act were 

liable to be dealt with and distributed in a manner 

provided under Section 11 of the Special Court Act. 

I n view of the fact that certain difficulties arose 

with regard to interpretation of Section 11 and of 

priorities to be accorded to the various entities set 

out therHin, as a 1 so to the scope and ambit of 

provisions 

law .were 

of Section Section 11 certain question of 

framed by this court. 

wers:1 a.nswerea by order dated 

The said 

20-2-1995. 

questions 

Appeals 

against that order were carried to the Supreme Court 

by various pa.rties. The Standard Chartered Bank had 

al so filed a Writ Petition before the 

Court 

Section 

challenging the constit1.itional 

11 i.) f the Special Court Act, 

Delhi High 

va.lidity of 

That Writ 

Petition was withdrawn by the Supreme Court to itself 
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ft' om the Delhi High Court and was decided by 

Supreme Court along with the Appeals referred 

the 

to 

above. Appeals and Writ fetition were decided by the 

Supreme Court by its judgment dated 13th May, 1998 

{Harshad S.Mehta vis, Custodia.n, 1998 (5) sec 1) One 

of the 

Supreme 

liability 

question 

Court in 

that has been considered by 

that judgment is whether 

the 

the 

of the notified party for the statuto:r·y 

period which is required to be discharged under 

Section 11 ( 2) {a) of the Special Court Act 

necessary to be discharged in full or whether 

Specia.l 

e>Ctent 

Court has any discretion in relation to 

ot payment to be made under Section 11Cal 

the Act. The Supreme Court found that there is 

is 

the 

the 

of 

no 

question of the Special Court having any po~er to sit 

in appeal over the assessment of tax by the Tax 

Authorities. There is also no question of reopening 

of tax assessment by the Special Court. But the 

S1,.1preme Court held that the Special Court can decide 

how much Df that liability will be discharged out of 

the funds in the hand of the custodian under Section 

11 ( 2 )(al. The Supreme Court noted that under Section 

11 ( 2 )( a only the tax liability of the notified 

party for the statutory period can be paid. Second 

tha.t a.s pee t no ts1 d by tho' Supreme Court w;,.s 

considering the available assets of the notified 

--------------------------..... -------------------------· ----.... ----.... .-........ -
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party and thi:: assessed tax liability for 

statutory period, if payment in ful 1 is made, 

bank and financial institutions who are entitled 

the 

the 

to 

payment of their dues under Section 11(2llb) may not 

be able to get any amount. The Supreme Court, 

ther·efore; has held that the Special Court can 

examine whether there is any fraud, collusion or 

misca.rr ia.ge of justice in assessment proceedings and 

the Special Court amongst other things crn being 

satisfied that there is firstly need for scaling down 

considering the tax demand for the statutory 'period 

and assets in the hands of the Custodian and then 

\,he ther the assessment of tax has resulted in 

miscarr ia.ge of justice scale down the tax liability 

to be paid out of the funds in the hands of 

cus tod i a.n under Section 11(21(a). According to 

the 

the 

judgment of the Supreme Court when the Special Court 

on being sa.tisfied that amongst other thin.gs the 

assessment has resulted in miscarriage of justice can 

scale down the payment to be made in relation to the 

statutory period under Section 11{21(al, but the 

liability of the notified party thereby does riot get 

wiped out. According to the Supreme Court, 

l ia.bi 1 ity of the notified party continues a.nd 

the 

the 

the balance amount of tax liability can be paid by 

Specia.l Court under Section 11121(c) of the Special 

~~cl,,:~~~¥-¼iMfflH:':tfiWta&l1%t«t '?Z w}i'.1&':f'frltfW:n fzj i,i®~~-tJ;;: tt I rt 
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Court Act or the Tax Authority can also recover 

fl' om the future income of the notified party. 

Supreme Court in paragraph 39 of its :judgment 

observed that after examining the matter 

it 

The 

has 

fl' om also 

this point of via- , if the Special Court finds that 

the amounts which have been paid to the income tax 

authority 

required 

under the interim orders of the court are 

to be returned, the Special Court may make 

that order. l n these circumstances, the decree 

holders-banks have submitted the applications 

requesting the court to scale down the liability of 

the notified party Mr.Harshad S. Mehta for the 

statutory period. 

2. As per the report of the custodian dated 

30-6-2.006, in so far as the assets of the notified 

party Mr.Harshad S.Mehta is concerned, states thus: 

.622J;I2·· 

•The most optimistic estimate of the assets of .Shri 

Harshad S. 

Rs.3110.71 

Mehta as on 31-12-2005 amounts 

er' or es and Rs.3470.90 crores with 

to 

15 

percent and 1B percent interest respectively as has 

already bean reflected in the said affidavit.fl 
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So far as the liability is concerned, the Income Tax 

demand for the statutory period is Rs.1057.17 crores, 

The payment to be made to the Enforcement Directorate 

( GO [ ) , which also is required to be made under 

Section 11 ( 2 ) ( a. ) is Rs . 4 . 6 2 c r ores . 

Considering the assets in the hands of the 

Custodian of Mr.Harshad Mehta and the tax demand for 

the priority period, there is complete disproportion 

between 

hand and 

submitted 

clown the 

the assets of Mr.Harshad Mehta on the' one 

the tax aemand on the other. 

that, therefore, there is a need to 

amount that is required to be paid 

I t is 

scale 

under 

Section 1U2)(a). In order to contend that there has 

been miscarriage of justice due to infirmity in the 

assessment orders for the statutory period, mainly 5 

items are pointed out. It is claimed that the 

amounts for which the decrees have been passed in 

favour .. of the bank, the principal amount being of 

of Rs.1688.03 crores have been included as income 

Mr.Harshad Mehta and it has been assessed to taxi It 

is submitted that now the court has passed actual 

decrees in favour of the banks, therefore, now it is 

an established position that this money belonging to 

the bank was sipt1oned away by Harshad Mehta and that 

it wa.s not his property or his income. Therefore, 
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talC could not have been a.ssessed on that amount and 

demanded from Harshad Mehta. 1 t w a.s a. l so submitted 

on behalf of the Banks that when the amount is paid 

their to the l:la.nks, the amount would be shown in 

retux'n and they will be liable to pay tax on that 

amount. 

ass,':ssment 

was a.dded 

ace ending 

t was further contended that cluring the 

year 1991-92, an amount of Rs.1080 crores 

ba.ck to the i ncom,.:: of Mr. Ha.rsha.d 

to the banks this amount could not 

Mehta., 

have 

been taken as income oi Harshad Mehta, but according 

to assessms•nt ordex' this is the amount 1✓ hich was 

received by Harshad Mehta for selling the securities 

11h i ch he did not own or possess on the date on which 

t-ie sold these securities. It was submitted that as 

per the as s es s me n t o r de r the s e o v et' s o 1 d securities 

1-1e r· ,2 duly delivered by Ha:r shad Mehta. l t was, 

thex'etore, submitted that what could have been taken 

in~o consideration as income of Harshad Mehta was the 

difference between the purchase price of these 

securities and the sale price. I t was, then, 

submitted that in the assessment order for the 

sts.tutor·y period the assessing officer adde~ back to 

the income of the notified person an amount of Rs.291 

crores terming it as the value of the unexplained 

stocks. It is submitted that as a result of a decree 

passed [1 \_,' 
~ ~-· the Supreme Court in the litigation between 
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the State Bank of India and the National Housing 

Bank, bulk of these securities have been held to 

belong to the National Housing Bank, and ther r.:if ore, 

out of the amount of Rs. 29 i crores, amount of 

Rs.253.8 crores could not have been included in the 

income of Harshad Mehta. It is further claimed that 

an amount of Rs.251 crores has been added to the 

income of Harshad Mehta on the ground that it 

constitutes unexplained money belonging to Harshad 

Mehta .. Relying the order' pa.s s ed by this court 

subsequently, it is submitted that the court has 

found that out of that amount, amount of Rs. 18. 75 

crores has been held to be belonging to the State 

Bank of India. So fa.r as amount of Rs.17.'71 crores 

and amount of Rs.64.94, according to the banks these 

amounts were never deposited in the account of 

Mr.Harshad Mehta and therefore, these amounts have 

been wrongly included in the income of Mr . Ha.rs had 

Mehta. 

4. !Jn these and other grounds it was claimed tha.t 

the1.'e has been miscarriage of justice in including 

the a.bove referred amounts in the income of 

Mr.Harshad Mehta .. It was submitted that the total 

income assessed to tax during the statutory period is 

Rs.3400 crores. Out of that amount, if the amount 
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\vhich according to the decree holders-bo.nks are 

1,;rong l y included in the income of Harshad Mehta, as 

ind i c:::ated above, are deducted the total amount which 

can be taken as income of Mr.Harshad Mehta for the 

statutory period comes to appr'oximately Rs.277 

crores, and therefore, the tax that may be a.ss es s ed 

for the statutory period on Harshad Mehta cannot be 

in f-2}(C:8SS of Rs.134 crores, and it was therefore, 

submitted the, t the amount that has been paid to 

income-tax de par· tmen t under the interim orders is 

required to be recalted with interest in terms of the 

judgment of the Supreme Court. 

5. The Income-tax department has also filed its 

affidavit and also filed written submissions. So far 

as the deduction claimed on account of decrees passed 

in favour of the banks and financial institutions are 

concex' ned, the only objection that appears to have 

been .raised is that when the assessment was made the 

decrees were not passed and the decrees have been 

So pa.s s ed by the Court by consent of the parties. 

far as the oversold securities aspect is concerned, 

the only explanation given is that the assessment is 

based on the statement made by Mr.Pankaj Shah, the 

employee of Mr.Harshad Mehta. So far as the a.spec t 

of unexplained money market stock is conc;:1rned, again 
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it is claimed that the decree that is passed by the 

Supreme Court is the decree passed by consent of 

parties between the National Housing Bank and the 

State Ba.nk of India .. So fci.r· as unexp 1 ai ne,•d money 

aspect is concerned, it is stated that that q.IT!OUnt 

,,1as added on the basis of the information submitted 

by the RBI. 

6. l have also heard the learned Counsel appear· i ng 

for the Income-tax department, the decree holders 

bank as also the custodian. 

7. Perusal of the judgment of the Supreme Court in 

the case of Harshad Mehta vis, Custodian, referred 

to above, makes it clear that if the Special Court 

finds that part of the assessment order relati~g to 

the statutory period results in miscarriage of 

justice, the Special Court has the power to sea.le 

down .the tax liability of the notified party for the 

statutory pe~iod. The order of the Special Court 

sealing down 

wiping out 

that, that 

the tax liability does not result 

the tax liability. The only effect 

in 

is 

liability cannot be paid under Section 

11 ( 2 )(al, but may be relegated to Section 1U2l(c). 

In my opinion, the observations of the Supreme Court 

in paragraphs 34, 35 and 36 are relevant. They read 
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as under:-

34.While we respectfully agree with the 

finding that the Special Court cannot sit in 

appeal over the assessment of taxes by the tax 

authorities, we would like to qualify the 

Court's subsequent observations relatirig to 

payment in full of all assessed taxes under 

Section 11(2lla.). Ther·e is undoubtedly no 

question of any reopening of tax assessments 

before the Specia.l Court. There is also no 

provision under the Special Court Act for 

proof of debts a.s in insolvency. The 

provisions in the Special Co Lff t Act for 

F.,xamination of claims are under Section 9-A. 

A claim in respect of tax assessed, therefore, 

cannot be reopened by the Special Court. 

liability of the notified person to pay 

tax w ii l have to be determined under 

machin~ry provided by the relevant tax 

The 

the 

the 

law, 

The extent of lia.bility, therefore, cannot be 

examined by the Special Court. 

35. But the Special Court can decide how much 

of that liability will be discharged out of 

the funds in the hands of the Custodian. This 
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is because the tax liability of a notified 

person having priority under Section 11(2l(al 

is on J. y ta.x l i a.bi l i ty pertaining to the 

•statutory periodw. Secondly payment in full 

may or 

depending 

Special 

whether 

may not be made by the Special Court 

The upon various circumstances. 

Court can, for this purpose, examine 

there is any fraud, col l us ion or 

miscarriage 

proceedings, 

of justice in assessment 

The assessee who is before the 

be 

to 

Special Court, is a person liable to 

charged with an offence 

transactions in securities. 

relating 

He may not, in 

these circumstances, explain transactions 

before the Income Tax authorities in case his 

position is prejudicially affected in defending 

criminal charges. Then, on a.ccoun t of his 

property being attached, he may not be in a 

position to deposit the tax assessed or file 

the appeals· or fur' ther proceedings under 

relevant tax law which he could have otherwise 

done. Where the assessment is based on proper 

material a.nd per ta.ins to the "statutory 

period", the Special Court may not reduce the 

tax 

the 

claimed and pay it out in full 

a~:,sessment is a "best 

But if 

judgment" 
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assessment, the Special Court may examine 

whether, for example, the income which is so 

assessed to tax bears comparison to the 

amounts attached by the Custodian, or whether 

the taxes s C) assessed a:re grossly 

disproportiona.te to the properties of the 

a:3s essee in the hands of the Custodian, 

applying the W e d n es b ux· y Principle of 

Proportionality. The Special Court may in 

these cases, scale down the tax liability to 

be paid out of the funds in the hands of the 

Custodian. 

36. Although the liability of the assessee 

for the balance tax would subsist, and the 

taxing authorities would bE: entitled to 

realise the remaining liability from the 

a.ssesseE•, the sa.me w i l not be paid in 

priority over the claims of everybody else 

under Section 11(2)(a). If the Special Court 

so decides, it may direct payment of the 

balance liability under Section 11( 2 )( C). 

Otherwise the taxing authorities may recover 

the same from any other subsequently acquired 

property of the assessee or in any other 

manner· in accordance with law, Such scaling 

l 
~-~-i·,~-~~~~ ..... ,,.,"·••-'•e,,, "~:"!"'.~•,,,.,::,·::<~:-.,..~';ll·•,.i~·-1'!"'~~.:~~"«jiftJ'~'".:"'.<~-.,,f:"~;:,,~.,i,,:-:-;'~~< ~11,~~l1'1'!J',.,,,."~JNl"~!l'>'~ ................. ~,.,+~"),1,}....,.,.,_,Mi+,;ii,,i,o,,'•l"",.,..,~""'l'·~''"·'A,: ,~.,f >'1"'4 •'•

110
•~•~M .. ,·. 
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down, however, should be done only in serious 

cases of miscarriage of justice, fraud or 

col lu::;;ion, Ol' where tax assessed is so 

disproportionately high in relation to the 

to 

the 

funds in the hands of the Custodian as 

require scaling down in the interest of 

claims of the banks and financial institutions 

and to further the purpose of the Act. The 

Special Court must have strong reasons for 

doing so. In fact, the Income Tax authorities 

have also accepted that exorbitant tax demands 

can be ignored, a.pp lying the Wednesbury 

Pr·inciples. 

8. After having gone through the record and after 

ha.ving heard the learned Counsel for al I the sides, 

in my opinion, in the present case the tax liability 

assessed of Harshad Mehta for the statutory period is 

liable to be scaled down, to the extent that it has 

resulted in mlscarriage of justice. It appears from 

the assessment order that the notified party had 

filed copies of the suits filed against him by 

various banks for recovery of the amounts. In the 

assessment order it is noted that the suits are 

pending before this Court, that the notified party 

has not admitted the liability and that the matter is 
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sub-judice. The assessee did not take a stand in 

relation to that liability before the Income-tax 

Authorities but stated that the matters relate to his 

defence in criminal matters and that he cannot 

compromise his defence. ! n the Appell ate order it 

\vas observed that because the 1 i ab i l i ty has 

become final and the suits are pending and as 

assessee has not accepted the correctness of 

Ii a.bi l i ty, these amounts have to be included in 

not 

the 

the 

the 

income of Harshad Mehta. It is an admitted position 

that subsequently decrees have been passed in favour 

of the banks and the financial institutions and 

principa.l amount involved is Rs.1688.03 crores. 

the 

[ t 

is ; therefore, apparent that in view of the decrees 

passed by the court, atleast, the amount of principal 

is liable to be deducted from the taxable income of 

the noti f iE'1d party. What is significant is that the 

case of the bank in relation to this amount was that 

it .. wa.s their amount which was siphoned off by the 

notified party and therefore, it was always these 

banks which were the owners of this a.mount and 

therefore, banks will be liable to show these amounts 

as their income and the Income-tax department can 

recover tax from the banks which may be payable on 

these amounts. In these circumstances therefore, in 

my opinion, the banks are justified in contending 
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that inclusion of these amount of Rs.1688.03 crores 

in the income of the notified party Harshad Mehta for 

the statutory period has resulted in miscarriage of 

justice. 

9 • It is further to be seen that the Income-tax 

Department in 

1991-92 added 

its 

ba.ck 

assessment order 

to the income of 

for the year 

the notified 

party an amount of approximately Rs.1080 crores. As 

per the assessment order, this is the amount received 

by Harshad Mehta' by overselling the securities. In 

other words, Harshad Mehta sold the securities worth 

Rs.1080 crores without he being in possession and 

owner of these securities. In the assessment order, 

it is clearly mentioned by the Assessing Officer that 

delivery of these securities were made by Harshad 

Mehta. Therefore, it is obvious that according to 

Assessing Officer this over sold securities position 

was made good by Harshad Mehta- the notified party. 

If that is so, it is no where explained as to why the 

price of the securities sold by Harshad Mehta would 

be his income. Really speaking, the income would be 

that amount which would be the difference between the 

purchase price of the securities and the sale price. 

repeatedly asked the learned Counsel appearing for 

the l ncom1c0- tax Department to justify tr ea.ting the 

.........,_......._ .................... ~lt'~tl:\"MP.~f!'lll!'l!~f~~~'l!!l'l',!11f,l,11i~~;,i,/,.f•"1""~....,.-~,\W~•""\'1''......,."'..._,,,r......,,.,1,.,....,.:.,,.,..,h•,,.,.,.....,..,,..,...,..,,.,;,,,,,1<..,_)._~,r~•tl.i.t·lf"•f'~1,v.~:~, ... ,l,.,..,~ .. l~i ,~.,,~v1:i,:,, 
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entire sale price of the securities as income when 

according to assessment order delivery has actually 

been made and also according to assessment order· on 

the date of the sale of these securities, Harshad 

Mehta did not own these securities. It clearly means 

that 

good 

the notified party bought securities for making 

the delivery. If that is so, what would ha.ve 

been taxable income would be different between the 

purchase price and the sale price of the securities. 

In my opinion, therefore, inclusion of Rs.1080 crores 

appr·oximately as inco~e of Harshad Mehta during the 

statutory period has 

justice. 

r-esul ted in miscarriage of 

10. During the statutory period, an amount of Rs.291 

crores approximately has been added back to the 

the income of Harshad Mehta, because according to 

Assessing Officer 18 items of stocks were found in 

excess •-with NHB. It was pointed out that in relation 

to these 18 items, there was dispute between the 

National Housing Bank and the State Bank of India. 

The dispute was settled before the Supreme Court and 

the consent terms were filed. As a result of those 

consent terms, securities specified in those consent 

t>arms a.t ser ia.l nos. 2,3, 4,5,6,7,B,10,11,12,13, .14, 

15, 16 & 1B have been held not to be the property of 
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Mr.Harshad Mehta, by the order of the Supreme COUX' t 

dated is t Novembei.', 20(2}2. The value of these 

securities comes to approximately Rs.253.8 crores. 

Thus, a"' -~ a r·esul t of the ordet' of the Supreme Court, 

now out of securities worth Rs.291 crores 

approximately which have been held to be belonging to 

Harshad Mehta, securities worth Rs.253.8 crores 

approximately have been held not to be belonging to 

Harshad Mehta. In this regard, the only submission 

tha.t was made on behalf of the Income-tax Department 

was that these 'securities have been held to be 

belonging to National Housing Bank, because of the 

consent decree passed by the Supreme Court. However, 

when asked the learned Counsel appearing for the 

l ncoms,- tax Department whether the Income-tax 

Depa.r- tmen t proposes to challenge the consent decree 

or that it has taken any steps to do so, because that 

decree has bean accepted by the notified party and 

al-so by the custodian, there was no answer. In my 

opinion, there-for·e, in view of the order passed by 

the Supreme Court in litigation between the National 

Housing Bank and the State Bank of India, the amount 

of Rs.253.B crores approximately could not have been 

add E, d as the income of Harshad Mehta. during the 

statutory period. 
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11. During the statutory period, the Assessing 

Officel.~ has included the amr::Jun t of approximately 

Rs.251 crores in the income of Harshad Mehta as 

unexplained money belonging to Harshad Mehta. 

amount of approxim~tely Rs.251 crores includes 

This 

the 

following three amounts: 

i ) 

i i 

Amount of Rs.18.75 crores; 

Amount of Rs.17.T/ crores; 

iii) Amount of Rs.64.94 crores; 

Total:101.46 crores 

With reference to amount of Rs.18.75 crores 

approxima.tely, it is pointed out that this court has 

made an order in Suit No,41 of 1995 dated 3rd March, 

2003 holding that this amount belongs to the State 

Bank of India and has permitted the State 

India to trace the amount to the assets 

notified party. Therefore, this amount of 

Bank 

of 

of 

the 

Rs. 18. 75 

CI'ores approximately clearly belongs to the State 

Bank of India and could not have been included in the 

income of Harshad Mehta as unexplained money. 

So far as next two items i.e. amount of Rs.17.77 

-----------------:----~--r,-------+-------
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crores and Rs. 64. 94 crores approximately are 

conce l' ned, those amounts have been included in the 

income of Harshad Mehta on the ground that those 

amounts were found deposited in his bank account. 

The State Bank of India has filed an affidavit and 

documents to show tha.t these amounts were never 

deposited in the account of Harshad Mehta .. Thus, in 

my opinion, these amounts could not have been taken 

as income of Ha.rs had Mehta. 

12. It, thus, c'learly appears that from out of total 

income of Harshad Mehta assessed to tax during the 

statutory period i.e. Rs.3400 crores approximately, 

fol lowing amounts 

crores, Hs.1,080 

i.e. approximately 

crores, Rs.253 crores and 

Rs.1,688 

Rs. 101 

crores are l i able to be deducted. lf that is so 

done, the balance income assessable to tax for the 

statutory period would be approximately Rs.278 

c.r or es. In spite of ample opportunities given to the 

Income-tax Department, the Income-tax Department was 

not in a position to satisfy me that there was any 

justification for inclusion of the above referred 

amount as the income of Harshad Mehta assessable to 

it tax for the statutory period. Therefore, 

presently appea.r s that the income of Harshad Mehta 

for the statutory period which could have been 
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assessed to tax would be at the most approximately 

R.s.277 crores. Tax payable on it would be maximum 

Rs.140 crores, and therefore, that will be the amount 

pa.ya.bl e to the Income-tax Department under S°r.,•c ti on 

1U2l(al. l t is, however, to be noted that though 

the distribution report of Harshad Mehta has come in, 

some of the assets of Harshad Mehta are yet to be 

liquidated, and therefore, I am not in a position to 

order of distribution at this stage. make final 

have also been informed that the assessment orders 

for the statutory period are pending consideration 

be f 01· e 

issues 

the ! ncome- ta.x Tr· ibunal, where all 

will obviously be considered, As the 

these 

record 

presently stands, in my opinion, considering the 

the matter in the light of the law laid down by 

Supreme Court in its Judgment in Harshad Mehta 1 s case 

ref-erred to above, tax liability of the notified 

party 

down 

for the notified period is liable to be scaled 

from Rs.1057.17 crores to Rs. 140 crores 

approximately subject to adjustment as may be found 

necessary. It means that as on today approximately 

Rs. 140 croi:-es are payable to the Income-tax 

Department under Section 11( 2 )(al of the Act from the 

assets of the notified party and balance amount 

( Rs. 105 7. 1 7 cx' or es Rs. 140 crores Rs. 91 7, 1 7 

crores) may be claimed by the Income-tax De par tmlj?n t 
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under Section 11C21(cl of the Act or from the 

income of the notified party as per the above 

referred judgment of the Supreme Court. 

13. It is also on record that this court by interim 

orders has made over an amount of Rs.686.22 crores to 

the Income-tax Department on their undertaking to 

bring back the a.mount, if so directed by this Court. 

The Supreme Court in its judgment in Harshad Mehta 

vs. Custodian, referred to above, in paragraph 39 

has observed thus: 

39. This, we hope, answers al l questions 

which arise for determination in the present 

appeals. 

26-13-1996, 

Pursuant to an interim order dated 

certain payments have beun made to 

Income Tax autho1' i ties. The lncome Tax 

authorities, 

undartaking 

however, have 

which is filed by the 

given an 

Secretary 

(Revenue) in the Ministry of Finance, Union of 

India, that the Union of India shal 1, within 

four weeks of being cal led upon so· to do, 

either· 

in this 

Special 

moneys 

by this Court or by the special Court 

the 

the 

or 

Court 

any other proceeding 

Act, bring back to 

so paid or part or parts 

under 

court 

thereof as 
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directed, and pay therein interest at a rate 

not less than 18% per annum as this Court or 

the Special Court may direct from the date of 

receipt until the date of return thereof. The 

Special Court shall examine the claim of the 

I ncomE1 Tax authorities for taxes due under 

Section 11(21(a) in the light of our judgment 

and decide whether any amount pa.id to the 

Income Tax authorities under the interim 

or·ders of this Court requires to be returned. 

The Special Court s ha. l 1 pass a.ppr opr i a. te 

orders therein in the light of the underta.king 

given. 

find that at present it cannot be said tha.t 

the tax liability of Harshad Mehta for the statutory 

period payable under Section 11(2lla) of the Act, can 

in any way exceed Rs.140 crores, in my opinion, an 

order w i 1 1 have to be ma.de for the lncome-tax 

Department to deposit with the custodian an amount of 

Rs.546.22 crores. The Income-tax Department has been 

given 

court. 

shows 

this amount under various orders passed by the 

Perusal of the chart submitted by the parties 

that only in the initial order made for p~ying 

the a.mount to the lncome-ta.x Department, th.a ra,i;,e of 

interest has been mentioned at 18%, but thereat r i.n 
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the or dex- s the rate of interest is mentioned at 9% 

and in one order no rate of interest is mentioned, 

but it is said at such rate of interest as the court 

may direct. ln my opinion, as in the orders where 

the rate of interest is mentioned as 16%, the amount 

paid to the l ncome- tax De par tmen t are s ma l l, in any 

case less than Rs.140 crores, it will be appropriate 

to direct the Income-tax Department to bring back the 

amount of Rs.546.22 crores with interest at the rate 

of 8% p.a. from the date on which the amount wa.s 

paid to the Income-tax Department to the date of its 

deposit with the custodian. 

14. ln the t'eport, the custodian has mentioned that 

certain amounts a.re payable to the Enforcement 

Directorate under Section 11 (2)(al, therefore, 

sought clarification from the custodian to find out 

as to on what accounts the amounts are due. 1 have 

been informed by the learned Counsel appearing. for 

the custodian that the amounts are payable to the 

Directorate towards penalty and that the Enforcement 

Enforcement Directox-ate has also claimed payment 

under Section 1U2)(c). As the amount due is f Ol' 

penalty, it will not be payable under Section 11 

(2)(a.), in ter'ms of the judgment of the Supreme Court 

in the case ot Har-shad Mehta, referred to above. 
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Hence, at this stage, no order can be made for making 

any payment to the Enforcement Directorate, 

1 i-o. Now, once the amount comes back from the 

income-tax Depa.r tmen t, no useful purpose will be 

served by keeping the amounts with the custodian. 

have also been informed that the custodian also has 

c1.n amount of 

invested in 

amount which 

approximately Rs.350 crores duly 

the banks. Taking this a.mount with 

w i I l come back from the Income-tax 

Department as a fesult of this order, the custodian 

will have substantial amount. find that apart from 

the claim of the Income-tax Department, there is no 

other 

next 

assets 

banks 

claim payable under Section 11121 (a). 

category of claims that are payable from 

of the notified party are the claims of 

The 

the 

the 

and fina.ncia.l institutions under Section 

11 { 2 l( bl. There are already decrees passed by the 

cou.r t in favour of the banks a.nd f i na.nc i al 

institutions, details of which have been given in the 

report of the custodian. Clearly, under Section 11 

the ( 2) I bl, principal amount will be payable to 

ba.nk s a.nd financia.l institutions. The pr incipa.t 

amount itself is Rs.1688.03 crores. Considering the 

a.mount which will be coming back from the Income-tax 

Department a.nd the a.mQ un t that mo1.y be with the 
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cannot get tull payment ot their principal amounts at 

this stage, The decree holder banks, however, agreed 

tha.t they should be made payment on prorata basis. 

l n my op i n i o n , the r e f or e , i t w i l l be a ppr o·p r i ate to 

direct the custodian to pay to the ba.nk s against 

their decrees as principal amount from the amounts in 

dep1::;s it >;Ji t,i the custodian as also from the amount 

that w i l 1 be coming back from the Income-tax 

De par· tmen t on prorata basis. l f any further 

directions are required by the custodian in this 

regard, the custodian would be at liberty to submit a 

report to the 6ourt and seek appropriate direction. 

l t is' however, made clear that these amounts are 

being paid to the banks because there are decrees in 

tht:•i:r favour already passed. But before the amounts 

are paid, the Banks will have to give an undertaking 

to the court that they wil I bring back the amount, if 

so directed by the court and on such terms and 

conditions as may be directed by the court. ! t is 

•al so made clear that the court will be required to 

make an order for the banks to bring back the amount 

or such portion of the amount as may be necessary, in 

case, due to orders passed by lhe tribunal or any 

other competent court the tax liability for the 

statutory period of the notified party payable under 
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Section ltl'..::)ia) significantly goes up and that 

liability cannot be paid from the funds which may be 

at that time available with the custodian, of course 

before making an order directing the banks to bring 

ba.ck the amount, the banks would be entitled to be 

heard because even at that stage, as per the order of 

the Supreme COUl' t in the case of Harshad S.Mehta 

refer1'ed to above, the banks would be entitled to 

contend that even the newly assessed liability, is 

liable to be scaled down. ln any case, as further 

distribution is still pending, in my opinion, it will 

not be proper to permit the banks to take the amounts 

without giving ~n undertaking for bringing back the 

the 

the 

amount. It may be mentioned here that even 

Income- talc Depa.r tmen t is permitted to retain 

amount of Rs.140 crores subject to the undertaking 

that they have already furnished to the court. 

16. Though, find that the amount as indicated 

find that above will have to be given to the banks, 

there is an order made by the Supreme Court in 

I.A.No.di. ,in Civil Appeal No.8228 of 2003, where the 

Supreme Court has recorded the directions given by 

the Committee of the Union of India regarding SBI not 

asking for any interim payment. Really speaking, the 

d i :i.· e c t i o n s of the Committee which have been recorded 
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by the Supreme Court in its order, referred to above, 

may not come in the way of r~leasing these amounts to 

the banks, because now the amounts are being 

released, because presently the liability of the 

notified party under Section 11(21(al appears to have 

been cleared and therefore payment can be made under 

Section 11(2)(b). a.s thet'e are already decrees 

passed in favour of the banks. But fact remains that 

ther·e is an r:.n'der· of the Supreme Court. 

opinion, therefore, it w i l 1 be appropr' iate 

ln my 

that 

before the custodian actually releases the amounts in 

favour 

shall 

Court 

of the banks as per this order, the custodian 

seek suitable clarification from the Supreme 

and the amount shall be released in favour of 

the banks in terms of this order only after suitable 

clarification is received from the Supt' eme Court. 

Ti 1 l that time, the amounts received from the 

Income-tax Department shall be kept invested in fixed 

deposit in any nationalised bank as per the usual 

procedure. The custodian shall al so seek 

clax·iflcatlon from the Supreme Court whether in view 

of this subsequent development, the cus toc;l i an can 

release the amounts which are r,:::al ised by the 

custodian and presently lying invested in fixed 

in various banks. These are those amounts deposit 

which could not be released in favour of any of the 
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par,ties because of the above referred order of the 

SuprE1me Cour' t. 

17. Misc.Applications &. Report a.r·e, therefore, 

disposed of with a direction that the Income-tax 

lia.bility for the statutory period of the notified 

party Mr.Harshad Mehta under Section 11(21 la) does 

not presently appear to be in excess of Rs.140 crores 

approximately, subject to further orders that the 

court may ps.:s s. The Income-tax Department, 

therefore, is directed to deposit an amount of 

Rs.546.22 crores with the custodian with interest at 

the rate of 9% p.a. from the date of receipt of the 

a.mount by the income-tax Department to the date of 

its deposit with the custodian. 

18. The Custodian is directed to pay the amount in 

terms of this order to the banks against the amount 

of principals shown in decrees passed in their favour 

on prorata basis, on the banks filing an u~dertaking 

to bring back the a.mount, if so directed by this 

cou:r t a:·1d on such terms and conditions as may be 

directed by this court. This however will be done by 

the custodian after seeking clarification from the 

Supreme Court and if permitted by the Supreme Court. 




