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ll'1t:Cted ar,nlic,·,ciunSJ 

li\l THE SPECl)\L. cour~T (TRIAi_ OF on=ENCES 

F~ELATING TO THE TRANS.L\CTlONS IN SECURITIES), 

AT BOMBAY 

MISC. f.\PPUCATION NO. 62 OF 2012 

Jyoti H. Mehta 

Vs. 

Tr1e custodian and Ors. 

ian a.nd C)rs. 

V'✓ITH 

... Applicant 

. .. F~esponclt:nt:; 
\-'\/l~rr1 

MISC P,PPL!Ci\TICN f·✓ O. OF 2012 

R:1sila S Mehta 

The CustocJian and Ors. . .. Responclcnts 

'vV!TH 

MISC. APPLICATION NO. 79 OF 2012 

Rina S .. Mehta ... Applicant 

Vs. 

The Cu.stodian and Ors. , . , F<esponc!ents 

... 
, 

“The Hon’ble Special Court passed a combined order rejecting the reliefs prayed for by Mehtas of 
release of monies from their attached account for payment of fees to Advocates and Counsels. The 
Court also rejected MA 95 of 2012 filed by Smt Rasila Mehta to seek release from attachment 
18,100 shares of Hero Moto Corp with accruals purchased prior to the statutory (scam) period as 
they had no nexus with any tainted monies belonging to banks.”
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WITH 

MISC. APPLICATION NO. 80 OF 2012 

Hitesh S. Mehta ... Applicant 

Vs. 

T!1e Custodian and Ors. . .. F~esponclents 

WITH 

Pratima H. Mehta 

MISC. APPLICATION NO. 81 OF 2012 

... Applicant 

Vs. 

The Custodian and Ors. . .. Respc:1dents 

WITH 

MISC. APPLICATION NO. 107 OF 2012 

Smt Rasila S .. Mehta ... Applicant 

Vs. 

The Custodian and Ors. ...Respondents 

VVITH 

!SC. PL.I or= 12 

Jyoti H. Mehta 

Vs. 

The Custodian and Ors. .. . Respondents 

WITH 



MISC .. AF)PL_IC/\T!Ot\J ~JO. 109 OF 2012 

Rina S. Mehta ... Applicant 

Vs. 

The Custodian and Ors. . .. Respondents 
VVITH 

Deepika A. Mehta 

Vs. 

MISC. APPLICATION NO. 110 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

Asl1win S. Mehta 

Vs. 

WITH . 

MISC. APPLICATION NO. 111 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 
W!TH 

MISC. APPLICATION NO. 112 OF 2012 

Sudhir S .. Mehta 

Vs. 

The Custodian and Ors. 
WITH 

... Applicant 

. .. Respondents 

MISC. APPLICATION NO. 113 OF 2012 

Growmore Research ... Applicants 
& Assets Management Ltd. & Ors. 

Vs. 

The Custodian and Ors. . .. Respondents 
WITH 

MISC. APPLICATION N0.114 OF 2012 

ications) 



.. 

Ashwin S. Mehta 

Vs. 

The Custoclian and Ors. 
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... Applicant 

. .. Respondents 
V✓ITH 

Sudh1r S. Mehta 

MISC. APPLICATION NO. 115 OF 2012 

... Applic 

Vs. 

The Custodian and Ors. . .. Respond 
WITH 

MISC. A.PPLICb..TlON NO. 119 OF 2012 

Hitesl1 S .. Mehta 

Vs. 

The Custodian and Ors. 

... Applicant 

...Respondents 
WITH 

MISC. APPLICATION NO. 120 OF 2012 

Cascade Holding Pvt. 
Ltd. & ors 

Vs. 

The Custodian and Ors. 

... Applicants 

. .. Respondents 
WITH 

Pratma H. Mehta 

MISC. APPLICATION NO. 122 OF 2012 

... Applicant 

Vs. 

The Custodian and Ors. . .. Respondents 

f\ 
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Mr.Ashwin Mehta CA of the applicant present in person in MA 62/2012 to MA 
110/2012 and MA 112/2012, MA 113/2012 & 
MA 115/2012 to 122/2012 , 
Mr. Ashwin Mehta, present in person in MA No. 111/2012 & MA No. 114/2012 
Mr. G.R.Joshi with Mr. Milind Jadhav with Shilpa Bhae i/b Leena Advharyu & 
Associates for Custodian/Respondent in all applications. 
Mr. B.M.Chatterji for Income tax department in all appiications. 

Rasila S. Mehta 

Vs. 

AND 

MISC. APPLICATION NO. 95 OF 2012 

... Applicant 

The Custodian and Ors. . .. Respondents 

Mr.Ashwin Mehta C.A. of the Applicant present in person 
Mr.G.R. Jos!1i with Mr. Milind Jaclhav with Shilpa Bhate i/b. 
Leena Adhvaryu and Associates for Respondent No.1 
Mr.Arun Mellta i/b. Akshar Laws for Respondent No.2 
Mr. B.M.Chatterji for Income Tax Department. 

CORAIVf: V.M. 1(ANADE, J 
J.lTI)C'°'\1::; CPE< CI 1\T (--,(-)f -RrI-, 

J J _,' ,_) / . __, _/ J L; -✓ • lJ . 
DATF: : 3 1 ST .J ANlJ A, RY_ 20 I--~ 

1. Misc. Application No.95 of 2012 is filed by Rasila S. l\1ehta 

seeking release of attached shares of I-Iero Honda Motors Ltd whose 

name has recently been changed to FJero Moto Corp. Ltd. and for 

meeting per personal expenditure and making gifts. This application 

is filed for declaration that 18100 shares of Fiero Moto Corp. Ltd. 

together with all accruals is the sole and absolute property of the 

Applicant and that Respondent No.3 does not have any claim or 

right, title and beneficial interest in the smne. Secondly, for lifting 
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and releasing the attach1nent of all shares of Hero Moto Corp. Ltd 

alongwith all accruals and for direction to transfer and dematerialize 

the same in the Applicant's nan1e. Thirdly, for a declaration that the 

Applicant is free to sell, alienate or create rights etc in respect of the 

said shares. Fourthly, for a direction that the accruals are released 

from attachn1ent under section 3( 4) of the Special Courts (TORTS) 

Act, 1992. 

2. Following reliefs are clai1ned m Misc. Application Nos. 

62/2012, 75/2012, 76/2012, 79/2012, 80/2012, 81/2012, 114/2012 

and 115/2012:-

"a) This Hon'ble Court be pleased to sanction and 

release payn1ent of fees of Shri Vijay 1'v1ehta, Shri 

Dhan11esh Shah, Shri Nilesh Mehta Chartered 

Accountants and Shri Dhiren Jangla - Tax Consultant 

to represent the Applicant for contesting appeals filed 

by the Applicant as are listed at Exhibit-G. 

b) This Hon'ble Court be pleased to direct the 

Custodian to release the fees to the aforesaid 

professionals as and \Vhen their bi1ls are received and 

forwarded for payment by the Applicant from the hank 

account of the Applicant in tvtA 62/12. 
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c) Pending the hearing and final disposal of the 

application this F[or/b1e Court may be pleased to grant 

for hearing before 1-Ion'ble I.T.A.T and CJ.T (A) as 

described and listed in para 22 in the present 

application.'' 

3. In other }Aisc. Applications v1z. 11isc. Application Nos. 

108/2012, 109/2012, 110/2012, 111/2012, 112/2012, 113/2012, 

114/2012, 119/2012, 120/2012 and 122/2012, following reliefs are 

claimed:-

"a) This Hon'ble Court be pleased to sanction and 

grant her permission to engage the services of Counsel 

mentioned in para 2 of the present application and any · 

other counsels and Advocates of her choice in view of 

the fact that she has a clear and vast surplus of assets 

over liabilities. 

b ). The 1-Ion'ble Court 1nav be P. leased to sanction and 
~ . 

grant pen11ission to the Applicant to engage the 

services of Counsel and Advocates of her choice for 

the existing as well as any fresh 1naters which she n1ay 

initiate or n1ay be initiated against her by inf onning the 
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4. 

custodian the details in that regard. 

c) This Hon'ble Court n1ay be pleased to direct the 
i 

Custodian to release pay111ent of fees as and when the 

Applicant presents bills and 111emos received fron1 the 

counsels which would spell out the particulars of the 

matter and the scale of fees and expenses charged in 

each matter, and direct the custodian to rnake pay111ent 

of the same from the attached bank account of the 

Applicant." 

!SC. ncern 

contended that claim on 

the revenue \Vhich runs into thousands crorcs of mon 

l t IS 

It JS 

contended that substantial reliefs have been obtained by contesting 

those clain1s. Tt is further contended that the actual liability would 

be greatly reduced and \:Vould amount to rninuscule of the claims 

which have been made by the revenue, if the Applicants are 

represented by expert Tax Consultants and Tax Lav.ryers in these 

proceedings. It is contended that as a result of efforts of the 

Applicants hundreds and thousands of crores of money have been 

released fron1 the claim 111ade by the revenue on account of various 

favourable orders which have been obtained. Applicant has annexed 

a list of proceedings in which, she requires to be represented and, for 

that puq)ose, she wants to avail the services of Counsels in order to 
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represent her· before AO, CIT (A), Hon'ble ITAT, High Court and the 
" 

Apex Court. 

5. Applicants in this group of Applications, therefore, have urged 

for release of fees/monies/shares on out of turn basis for the purpose 

of permitting then1 to avail the services of Counsels and Consultants. 

The quanttm1 of fees which is desired to be released has been 

mentioned in various Applications and the sarne is as under:-

(a) For Tax Consultant : Rs 2 lacs per month or Rs 3 

crores per year approximately. 

(b) For Counsel and Advocates : Rs 2,50,000/- 15er 

month or Rs 3 crores per year approxin1ately. 

6. In the case of Rasila S. Mehta she has asked for release of 

shares and monies inter alia for n1aking gifts and expenditure as 

prayed for in Misc. Application No. 95 of 2012. For expenditure 

she has sought release of Rs 6 crc,res or shares or Respondent No. 2 

- Cornpany as prayed in prayer clause (e) of the ~~aid Application. 

7 
I. l'vfr. Aslnvin [vkhta has appeared on behalf of Rasila S. Mehta, 

Jyoti Ivfehta and others and has argued at !eng'h and has also filed 

written submissions and rejoinder. 1\/fr. Ash1vv1n Mehta has also filed 

compilation of judgments on which he seeks tc rely and has taken 
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il 

8. Mr. G. R. Joshi has appeared on behalf of the Custodian and 

has opposed both the Applications and also argued at length and has 

filed written subn1issions on behalf of the Custodian. He also relied 

on number of judgments of this Court as well as Supre1ne Court. 

9 Since the subn1issions which are made by the Applicants and 

the Respondents are interlinked in respect of Iv1isc. Application No. 

95 of 2012 and other group of Applications, I propose to decide both 

these Applications viz Misc. Application No. 95 of 2012 and other 

group of Applications together and dispose of the smne by this 

common order. 

l 0. A gist of submissions made on behalf of the Applicants in 

respect of release of monies for the purpose of 

advocates' fees is as under:-

of 

11. It is contended that this Court in its judgment and order dated 

12/02/2996 delivered in Misc. Petition N o.215 of 1995 in Growmore 

Research and Assets Nfanagement Ltd. Vs. A.R. 1vfenon, Custodian, 

has held that amount could be released if it was for the purpose of 

protecting, preserving or augmenting the asset base of the notified 

party. Secondly, if a notified party has surplus of assets over 

liabilities then he has a right to engage Counsels and Advocates of 
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his choice on his tenns and he can spent as 1nuch as he likes and he 

wo_uld be entitled to release of fees fro1n his attached Bank Account 

in respect of all cases, Civil, Criminal etc and the Court was not 

required to exercise any discretion as notified entity would be 

entitled to spend his own money as a 1natter of right. It is 

strenuously urged that each of the Applicants is a separate entity and 

eaGh of them except Harshad Mehta has surplus of assets over 

liabilities and, as such, the Special Court is duty hound to release the 

QI 

alleged I-I'arshad 1v1ehta Group and he being a front and Berrnmidar is 

false and contrary to la\v and has not n-1et the approvrd of the Iion 1blc 

Apex Court. It is contended that issue of T-farsahd 1\/fehta Group 

having attained finality is inconect. It is contended that the 

applicants have been facing acute difficulties and because of lack of 

resources they had been taking adjournments before the Tax 

Authorities and that the Bills of their Counsels from April 2012 n1ay 

be urgently released. 

12. On the other hand, Mr. G.R. Joshi, the learned Counsel 

appearing on behalf of the Custodian has relied on the judg1nent of 

the Special Court and number of judgrnents of the Apex Court 

wherein it has been held that I-Iarshad Mehta and all members of his 

family are to be treated as a group and they :1re not sepc1rate entities 

as claimed by the Applicants. He submitted that, initially, an 

application was filed by the Custodian for sale of 1rnrnovable 
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properties of Harshad l\1ehta including his residential house wherein 

each flat was standing in the name of separate 1ne1nber of his fan1ily. 

I-Ie submitted that in the said case i.e. in ]VlP N o.41 of 1999 the 

Special Court (Coram: DJ(. Dcshmukh, J.) held that they 

represented a group and I--farshacl rviehta ,;vas a front and Benarnidar. 

The said order was set aside by the Apex Court by its Judgment 

Ashwin S. lv!ehta vis Custodian and Anr reported in 2006(2) SCC 

385. After reniand, the learned Special Judge (Corain : D.K. 

Desbn1ukh, J.) again came to the same conclusion. Thereafter, 

again, the Apex Court re1nanded the mater c~nd directed the learned 

Special Judge to consider various aspects which Judgment of the 

Apex Court in Jyoti Harshad lvf ehta (Mrs) &: Ors vs. Custodian & 

Ors., reported in (2009) 10 SCC 564. Thereafter, after ren1and, the 

learned Special Judge while considering the said issue, again held 

that }-farshad Mehta and his family n1emben, form one group. The 

lei1rned Counsel has invited my attention tc the findings given by 

appeal v/as filed in the !\pex Court and crder of stay has been 

granted for the sale of irnmovable propenies. It is, therefore, 

contended that the said finding was binding and there was definite 

finding given by the Special Court on this aspect. He then invited 

my attention to number of other judgments of the Apex Court 

wherein the Apex Comi in tem1s has held that Harshad Mehta and 

members of his family form one group. It is, therefore, sub1nitted 

that liabilities of these persons had to be taken together and it could 
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not be said that other rnembers of arshad ]\If ehta fan1i1y had surplus 

of assets over the liabilities since the liabilities of I-Iarshad l\Aehta 

which were running into n1ore than Rs 200 crores if clubbed with 

these assets would show that liabilities of the group far exceeded the 

asset position and they were not entitled to clain1 release of monies 

as a n1atter of right. 

13. Mr. G.R. Joshi, the learned Counsel appearing on behalf of the 

Custodian then sub1nitted that the judg:ment which has been 

delivered by Mr. Justice Variava (as he then was) was impliedly 

overruled by the judgment of the Apex Coli rt in Rasila kl ehta and 

Others vs. Custodian reported in 11) 6 SC 220. He submitted 

that even if the judgrr1ent of Variava J. is considered, the the case of 

the Applicants do not fa11 in any of the 

monies could be released. 

gones under which 

14. The learned Counsel for the Custodian submitted that so far as 

Rasila S. Mehta is concerned, she was ilso a part of the group of 

Harshad Mehta and, as such, she was not entitled to clai1n release of 

the said amounts as claimed by her in view of the various 

observations made by the Apex Court in various proceedings that 

she was a part of Harshad Mehta group. 

15. After having heard both, lvfr. Ashwin Mehta who is appearing 

in person and the learned Counsel 1\1r. G. Joshi appearing on 

behalf of the rnn ar leng , n n1:/ vie\\\ it is not sible to 
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grant any relief in all these Applications, firstly on account of 

categorical observations made by the learned Special Judge D.K. 

Deshmukh J. (as he then was) in ]VIP No.41 of 1999 and 

obs-ervations made by the Apex Court that 1-1 Mehta \vas a 

enarn1 on lf of trx:nl lican 

herein and that they ; ' 1 l l L1 r1 oe·" lC;.. • i •. J 0 

while deciding MP o.41 of 1999 as well as No. 1 and 2 of 

2007 has taken into consideration the audited accounts submitted by 

the notified parties and on the basis of analysis of these accounts and 

comparison of the position of Harshad :tvlehta and other members of 

his family has noted that as of 1990 position of other fan1ily 

members of Harshad Mehta was such that they had negligible assets 

whereas in subsequent years, monies were purr1ped in through 

Harshad Mehta and/or his proprietary firms and the monies were 

rolled in various accounts of various family members of Harshad 

Mehta and then by showing independent transactions, it was shown 

that they had earned profits when, in fact, n1onies were supplied by 

Harshad Mehta. Apart fron1 the finding of the learned Special 

Judge, the Apex Court in various proceedings has also given a clear 

finding that they are acting as a group and, as such, therefore, the 

contention of Mr. 1-'\.shwin 1\1chta that 

cannot be accepted. Once it is h d that 

are scpara entities 

\Vas a front and 

Benamidar and all the rnernbers of his fami1y were working as a 

group, the contention of the Applicants that their position is such 

that they have surplus assets over liabilities falls to the ground since 
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the liabilities of Harshad tv1ehta wi11 have to be added to the assets 
-l 1 . 1 . 1 • • I' • 1 • • -1 ' 1 f' y ' l 1 ?\ f 1 {' . 1 1 anc1 l!,h)llitws or mc1v1uua1 rnernoers O.i n:1rs,1au ~v1e11ta carn11y ano 

the liabilities vvould far outvveigh the total assets of all the members 

of his fan1ily. This being the position, submission rnade by Mr. 

Ashwin Mehta on behalf of the Applicants that fees be released as a 

matter of right cannot be accepted. 

16. Now I shall deal with individual subn1issions made by Mr. 

Ashwin rvrehta who is appeanng m person. The first and most 

important point which needs to be considered is \:vhether individtrnl 

members of Harshad Mehta group 1.e. the Applicants are 

fronts/Benarnidars of Harshad tvlehta and the entire group should be 

deterrninint1 the c1 ..... 

17. I'v1r. Ashwin 1\lfehta has strenuouslv urged that there is no 
✓ <., 

pronouncen1ent or final decision given by this court or by the 

Supreme Court that the men1bers of Harshad Ivfohta farnily have to 

be treated as groups or that they are fronts or Benamiclars of Harshad 

Mehta or entire group should be treated as one for the purpose of 

determining the assets/liabilities position. On the one hand, it is 

submitted that the Custodian has failed to recover attached assets 

whose value is running into thousands of cr,)res. It is further 

contended that by objecting to the release of fees, Custodian does 

not want the Applicants to pursue recovery of assets. 
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contended that the Custodian is duty bound to ensure that the objects 

of the Acts are achieved expeditiously and is also required to ensure 

that there is equitable distribution under section 11 (2) of the Act and, 

yet, the present Applications have been opposed which establishes 

ulterior objects with which the Custodian is governed. It is 

contended that the stand adopted by the Custodian is n1alafide and it 

is made to sub-serve his ulterior objective. It is submitted that 

relatives of J--Iarshad Mehta are separate entities and, as such, their 

assets cannot be used for discharging the liabilities of another 

notified party. It is contended that 1:here is not a single judgment of 

the f-Ion'ble Supreme Court which has pern1itted use of assets of one 

notified party for discharging liabilities of another. It is submitted 

that the Custodian has deliberately read into sorne Supren1e Court 

judg1nents ,vhat has not been held by them and, therefore, such 

misinterpretation of Supre1ne Court Judgn1ents have led to 1nultiple 

proceedings. It is contended that so far as the alleged Harshad 

I\1ehta Group is concerned, out of 28 notified entities, the same 

pe1iains to 8 notified entities who were parties to MP No. 41 of 

1999. It is contended that therefore 18 of the present Applicants are 

out of the purview of the a1leged H£:.rshad 1\!1chta group. It is 

cc3ntendecl that the Anex Court in Ash 1 .. 1.'in !v!ehta's case renortecl in 
' ' 

numerous entities as members of Harshad Vlehta group and use of 

their assets to meet the liabilities of Harshad Mehta. Reliance has 

been placed on paras 38, 41, 42 1 46, 50 to 52 and 77(ii) of the said 
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judgment in the case of 

77(ii), of e said Ju rncnt in 

Supreme Court has observed as 

"The question as to \vhether the appellants could 

have been considered to be part of Harshad Ivlehta 

Group by the lean1ed Special Court need not be 

determined by us as, at present advised, in view of 

the fact that appropriate applications in this behalf 

are pending consideration before the lean1ed 

Special Court." 

e 

It is, therefore, contended that the issue of Harshacl Mehta group was 

not 1iab1e to be decided in l\11sc. Petition No. 4 l of 1999 and was, in 

fact, directed to be decided only in appropriate arplication and that 

such appropriate application never came to be filed by the 

Custodian. It is then submitted that \:vhen rnatter \Vas remanded 

to this Court, it had been observed in para 2 on page o.10 and para 

4 on page No.17 of its order dated 25/07/2008 in .P. No.41 of 1999 

as under:-

"2 Perusal of the observations of the Supre111e 

Court in Paragraph 77 (ii)(b) quuted above shows 

that according to the Supreme Court the question 

whether various individuals and entities can be 
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treated as part of the Harshad Mehta Group is to 

be considered by this court in the applications 

which, according to the Supren1e Court, were 

pending before this. Cou1i at that tin1e. Reference 

probab1y was to the applications for de­

notification filed by the members of the Harshad 

Mehta Gro.11.Ih (Emphasis supplied) 

4 

denotification \Vhere_Jhe crnestion as to wt"Lt::tb_QI 

as part of Ff arshad tVfehta (irol1p \Vas __ Jo be 

considered are not _pending and even assummg 

that aspect 1s to be considered m those 

proceedings, in view of the finding recorded by 

the Supreme Court in its judgment i:J Sudhir 

Mehta1s case quoted above specially observations 

in Paragraph 38 and 40 of the Judgment, m n1y 

opm10n, it is not possible for 1ne to reach 

different conclusion than the one which is 

recorded by the Supreme Court on this aspect of 

the matter in its Judgn1ent in Sudhir Mehta's case 

(Emphasis supplied)." 

It is contended that from the said obscrvati::ms, 1t 1s c lSSUC 
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of Harshad Mehta was liable to be decided in de-notification 

applications and, as such, judgn1ent of this Court dated 30/4/20 l 0 

holding the Respondents to be me1nbers of Harshad Mehta group 

was squarely in contravention of the express directions of the Apex 

Court. It is then contended that the Custodian has never prayed for 

declaring the eight Respondents in l\llisc. ·on No.41 of 1999 as 

members of Harshad J\Aehta group nor has he prayed for use their 

assets to n1eet liabilities of Harshad Mehta or any of the notified 

pa1iies. It is contended that, as such, any observation n1ade by this 

Court is not liable to be treated as binding on the Applicant. 

Reliance has been placed on the followi:.1g six judg1nents:-

(i) :tvI/s Trojan & Co. V /s R.M.1\T.N. Nagappa Chettiar 

reported in A.I.R. 1953 SC 235. 

(ii) Krishna Priya Ganguly & Ors V /s University of 

Lucknow and Others reported ,n A.I. . 19 S 186. 

(iii) h Jt.1111 r {)1-s 

in ( 1 9 9 l ) l S 44 1. 

(iv) Fertilizer Corpn of India & anr. V /s Sarat 

Chandra Rath & Ors reported in (1996) 10 SCC 331. 

(v) rvfanohar Lal vis Ugrasen & Ors reported in (2010) 
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' 1l'D 11· C"'Li (·Jr, s) (<.. j ,J l •(,t • • 1~ 

(vi) Bharat A. Kothari V /s Dosukhan Samadkhan 

Sindi & Ors reported in AIR 2010 SC 4 7 5. 

It is then contended that what had been held by this Court in regard 

to alleged Harshad 11ehta group was not the issue put before it for 

adjudication and the observations was liable to be treated as obiter 

dicta. Reliance has been placed on the following two judgn1ents:-

(i) Arun Kumar Aggarwal V /s State of M .P. And 

Others in Cri1ninal Appeal No. 1706 to 1708 of 2011 

- Order dated 02.09.2011 

(ii) (2002) 4 SCC 638 -· Director of Sett1ement A,P, 

& Anr. Vs. M.R. Apparno & others. 

It is sub1nitted that, after ren1and, again1 this Comi had held that the 

Respondents were 1ne1nbers of Harshad Meh1:a group and in this 

process by virtue of the order of this Court, a forced bankri1ptcy has 

been foisted upon the family me1nbers and corporate entities 

promoted by them. It is then contended that this issue had not 

attained finality and reliance has been placed en certain observations 

made by the Apex Court vvhich are as under:-
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C.A.No. Name of notified entity Details of order passed 
·--···-········--+-·-···----·- ---··-·---·-··-·--·--·---11------········--·-·············-·-···-··-·-·····-···-·····, 

6326 
2010 

Order dated 
·0-(1()101(')' .. 0.' ,,;_ ' 

Smt Jyoti IT ~,1ehta 
Ors 

& Ld. Counsel appearing for: 
Respondent No. I states 

1 

that till further orders, the i 
I 

said Respondent shall not'. 
proceed further m the 

! matter of auction u! lhc 
1 subject pr-operty. 

6671 
2011 

C'I01 S1,1t ly·c)[i f~l i\ 11 ,"l1t" P.r ,Jr,, 1···11·t11··•r r•i•i··i t111'1t· s·n • ,,. l. ~. ' • .l. .dv ci <.,;,,IV\" L ,t., vlC,l. ,:.. -~ 

1 Ors i far we have not expressed• 

Order dated 
14.03.2011 

• m1:; opinion on the 
: question as to vvhether all' 
: the notified parties are to 
1 'o"' ·t1··e··r1tec1 ,,s·· ··1 cn·c111P 1../ - J.. Cl,. C t-=1 i. , t.- 1-) 

8437 
2011 

of: Smt. Rasila S. Mehta & Bot.h parties are directed to 
i Anr. maintain status quo 

i 
Order dated I 
30.09.2011 1 

Order dated· 
24.02.2012 

prevailing as on date. 

Smt. Rasila S. Mehta & The order of Hon'ble • 
Anr. Special Comi came to be 

i stayed. 
i 

Reliance has also been placed on the judgments of the Supreme 

Court in Sudhir S. Mehta reportred in (2008) 12 SCC 84, Smt. Jyoti 

H. 1V/ehta, repotied in (2009) 10 SCC 564 and Smt. Rasila S. J\1ehta, 

reported in (2011) 6 SCC 220. Reliance has been placed on 

paragraphs 42 and 45 of the Judgment of the Supreme Court in the 

case of Sudhir S. ~✓Jehta (supra) which read as under:-
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"42. The second aspect, which \Ve \vou1d like to 

consider is the objection vvhich is now raised to the 

nomenclature "Harshad l\11ehta Group,;. rVe do not 

1,,vant to go to that aspect, because for the decision 

of this case, that is not a relevant aspect whether 

any appellant is referred to as a group or not 

(Emphasis supplied)" 

"45. At any rate, unless it is shown as to what 

prejudice would be caused by treating them to be a 

group, this contention has no basis. (Emphasis 

supplied)" 

has to be rc(1d in the context of v1hat 1rns been held by this Court in 

judgment elated 26/02/2008 in fvLP. Nos. l and 2 of 2007. It is 

contended that the said Petitions were filed bv '.he Petitioners 
✓ 

challenging their notification under section 4(2) of the Act. Reliance 

has been placed on certain observations 1T1ade by this court. It is 

contended that l\1isc. Petition No.20 of 2006 was filed by the 

Custodian for declaring R(~spondent Nos. 1 and 2 as 

Benamidars/fronts of late Harshad Mehta and or his group and the 

assets be utilized for discharging the liabilities of late Harshad 

Mehta and/or his group. It is contended that the said Misc. Petition 



.. 
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No.20 of 2006 was \vithdrawn by the Custodic:m by order dated 

23/01/2007 and, thereafter,· no fresh application was filed though 

liberty was granted to the Custodian. It is then contended that the 

Apex Court in its judgn1ent dated 06/05/2011 reported in (2011) 6 

SCC 220 had confim1ed the judgment of the Special Court but had 

not held that assets of these Applicants were liable to be used in 

discharge of the liabilities of Harshad S. Mehta. It is contended that 

when the said two Applicants challenged the order of this Court 

directing use of their monies for discharging liabilities of Harshad 

1\1ehta, the same Bench was pleased to 

even issuing shovv cause to the Custodian. 

it ir appeals without 

iance has been placed 

on other judg1nents of the Apex .Court in support of the said 

submission. 

l 8. On the other hand Jv1r. G.R. Joshi, the learned Counsel 

appearing on behalf of the Custodian has submitted that this issue is no 

longer res integra and has been conclusively determined by this court by 

its judgment and order dated 30/04/2010 passed in Misc. Petition No. 41 

of 1999 as well as in J\/Iisc Petition Nos. 1 and 2 of 2007. It is further 

contended that the said issue has been considered by the Hon'ble 

Supreme Court in the case of Sudhir S. lvfehta reported in (2008) 12 SCC 

in S1nt. Rasila S. lvfeh reported in 011) 6 S 220 in Smt. 

Jvoti H A1eh m 10 S 

!9 . After having gone through the judgments on \vhich reliance has 

, ... 
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been placed by the learned Counsel for the Applicants and the Counsel 

appearing on behalf of the Respondents, in rny vic\:v, there is much 

the Respondents/Custodian. 

20. After 1v1isc. Petition No.41 of 1999 was remanded for the third 

tirne, this Court, again, after going througb all the docurnentary and other 

evidence, came to the conclusion that the Applicants l1erein arc 

fronts/Benamidars of Harshad Mehta. While arriving at the said 

conclusion, the Special Court has taken into consideration audited 

accounts of Harshad Mehta and Respondents as on O 1/04/1990 and, 

thereafter, has noticed the manner in which the funds have flown from 

the accounts of Harsh ad Mehta to his other entities and have been utilized 

in transactions of purchasing shares and or assets which could be directly 

linked to the monies received by them from Harshad Mehta. Finding 

given by this Court aHer remand is final, subject to outcome of the appeal 

which is pending in the Apex Court. 

') 1 
L, .l . It is then contended that the Custodian had filed a Petition dated 

01/03/2006 in 1'/lisc. Petition No. 41 of 1999 setting out detailed facts in 

support of his submissions and more particularly para 15 to 21. It is 

clear that these submissions made in paraf;raphs I 5 to 21 of the affidavit 

dated 01/03/2006 of the Custodian have been confirmed and approved by 

the Supreme Court in Sudhir S. Jvlehta Vis Custodian reported in AIR 

2008 SC 84 and para 52 of the said judgmen:: reads as under:-
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"52 It is the further case of the Custodian that the 

notified parties had shown in their accounts, that these 

siphoned off monies were received by them as loan, 

bo1Towings and advances, and also shown that they 

were paying interest thereon to Sh. Harshad Mehta 

with the sole idea to show that they were running their 

own business with their own funds and that the 

monies borrowed by them. The Custodian has taken a 

stand before us that in the affidavit dated 1.3.2006, 

efforts have been rnade to show clearly as to how 

n1uch rnoney is in cash to his 

co bodic~; and also 0 

money \vas ·1i the rchasc rn the 

narne of vancms notified entities rn din o the 
0 

'1D 1Jell'111+s T}1e. '·1rf1rL,vi1 d~)te'"'d 77 -:, 701)f. 1·s·· +"1le'c·I C.. .. l" l - C t..._, .L ( L.t. dC-l r c.... (,..l, 1..., ,.....,.,..,,.,.,., .... ,k- \ v 1. 1 

before us. It is the stand of the Custoc1ian that he has 

already worked out the position of assets and 

liabilities separately for individual members of the 

family and it is reflected in the affidavit dated 

1.3.2006. The Custodian further submits that these 

accounts sho\v that for the present, all the notified 

entities of the Harshad 1\1ehta Group ci.re in excess of 

their assets. It is thus, pointed out that all these 

materials were already available .before the Special 

Comi passed the orders. The Custodian further argues 

that these facts are known to the appellants, and there 



.. 

ff can also 

by this 

and 36. 
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is an attempt to mislead the Special Court as well as 

this Comi on the part of the appellants. It is then 

submitted that all the accounts, which are audited and 

reviewed by the Chartered Accountants have been 

prepared by the notified parties themselves and it is, 

therefore, that the liabilities shovm therein, have been 

taken as admitted liabilities in our oninion 
~-------"-'-----'4-----

thrs 

anrnment on the part of the Custodian n11.,1st be 

sccepted. It has already been shown in the earlier part 

of the judgment that all these contentions were only 

raised before the Special Court, particularly when the 

objections were raised. We do find some traces of 

these objections in the petition but it is obvious that 

these questions were never pressed into service before 

the Special Court, perhaps because the appellants 

knew the futility thereof. We, therefore, leave the 

matters at that, in view of the final order that we 

propose to pass." 

seen that rhese ons were 1rmed nnd approved 

in Misc. 

22. It is urged by Mr. G.R. Josl1r rhat the Apex court though had 

given a categorical finding in the case of Ashvvin J\!lehw Vis Custodian 

reported in 2006 SCC 385 that I-Iarshad Mehta and the Applicants were 



acting as a group after mg drs vanous issues, the Suprernc 

Corni in para 77 of its judgment has given its conclusion 

under:-

"77. In view of our foregoing discussions, we 

are of the opinion that: 

(i) The contention of the Appellants that they 

being not involved in offences in transactions in 

securities could not have been proceeded m 

terms of the provisions of the Act cannot be 

accepted in view of the fact that they have been 

notified in terms thereof. (ii) The Appellants 

being notified persons all their personal propertie 

stood automatically attached and any other 

income from such attached properties would also 

stand attached. The question as to ther e 

Appellants could have been considered to be part 

of Harshad lVlehta Group by the learned Special 

Court need not be determined by us as, at presen1 

advised, in v1ew of the fact that appropriate 

applications m this behalf are pending 

consideration before the learned Special Court. 

The question as regard intenningling of accounts 

by the Appellants herein with that of the Harshacl 

Mehta Group and/or any other or further 

contentions raised by the parties hereto before us 

reads as 
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shall receive due consideration of the learned 

Judge, Special Court afresh in the light of the 

observations made hereinabove." 

The Special Court, thereafter, has g1ven a categorical finding that 

Harshad Mehta and the Respondent are acting as a group. The Apex 

Court -in Jyoti Tvfehta 1s case reported in (2009) 10 sec 564 on the issue 

of 1group1 observed in para 42 as under> 

''42. The appellams were mernbers of an H.U.F ancl 

were seen to be working in tandem. I-fa.rshad IVlehta 

vis-a--vis the appellants was, thus not a third pa.rty." 

It has, therefore, been held that notified parties who were parties to Misc. 

Petition No.41 of 1999 were fronts of Harshad S. Mehta and members of 

a group was concluded by the said judgment. 

The next question is whether Rasila S. Mehta and Rina Mehta are 

fronts and Benamidars of Harshad Iv1ehta. Rasila S. IV1ehta is mother of 

late Harshad S. Mehta and she is a house wife. Rina tviehta is sister-in­

law of late Harshad Mehta. They both were notified on 04/01/2007. 

Both of them bad filed de-notification Petitions and this Court by its 

order dated 26/02/2008 in Misc. Petition No. l of 2007 and :rvfisc. Petition 

No.2 of 2007 dismissed the de--notification Petitions l .o!cling them to be 

fronts and Bena.midars of Ifarshad t\•1ehta. The said observation has been 

made in paragraphs 10, 14 and 15 of the said jndgrnent 

I\ 
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24. The said findings of this Court have been confirmed by the 

Supreme Court by its judgment dated 06/05/2011 in Rasi!a 1Hehta Vis 

C ' . . 1 • ') (' ., ~ ("' ,·, "' l ,, " -"l . , r:- • . . 1 , . . ustoc"zan reponeo 111 ..... JU. ,:J.._. 1.. . .c. .... l 1e smei 1tnclrngs 11avc L"lcc:n given 

in paragraph Nos.39, 40, 41, 42, 43, 44, 45 and 46 of the said judgment 

and finally the Apex court has observed as under:-

" .......... The order of the Special Court does not 

suffer from any infirmity and there was 

sufficient material before the Custodian to arrive 

at a satisfaction that monies had been diverted 

by late Harsahd S. Mehta to the appellants." 

Similarly, by its order dated 10/06/2011 in Custodian's Report Noll of 

2011, this Court held that since these were notified parties, their assets 

could be sold to meet the liabilities of Harshad Mehta. The issue, 

therefore. lrns been finallv concluded b111 various iucfo:rnents and orders 
✓ k, ,__, 

now for the /\pplicants to re-agita the same issue again. In vic:\v or the 

above, therefore, submissions made by the Applicant \Vho is appearing in 

person and on behalf of other Applicants cannot be accepted. 

25. The second submission which has been urged by Mr. Ashwin 

lv1ehta, the notified entity appearing on behalf of the Applicants is that the 

case of the Applicants for release of monies towards payment of fees of 

lawyers, tax consultants etc is squarely covered by the judgment of the 

Special court dated 12/2/1996 delivered by Variava, J. (as he then was). 
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He submitted that the said judgment has attained finality and is a binding 

law. It is submitted that the Special Court had held in the said case that 

notified entities have constitutional guaranteed right to defend themselves 

and can have advocates of their choice. It is further submitted that it was 

held that these constitutional rights were circumscribed by the fact of 

ability to pay since the picture of assets and liabilities was not available 

and it prima facie appeared that liabilities were greater than the assets. It 

was further held that the Court was required to inquire whether a notified 

entity has surplus of assets over liabilities so as to ascertain whether 

notified entity has been spending his own monies or monies which 

belonged to the creditors. According to the Applicants, ratio of the said 

judgrnent was as follows:-

(i) If a notified entity had a surplus of assets over 

liabilities, then he could engage Counsels and Advocates 

of his choice and on his terms and can spend as much as 

he likes and he would be entitled to relea.:;e of fees from 

his attached bank accounts in all cases irrespective of 

whether the proceedings waf Civil, Criminal or of any 

other nature and then in suc:-i circumstances, the Court 

was not required to exerci.se any discretion as the 

notified entity would be entitled to spend his own 

monies as a matter of right. 

-- (ii) That whenever liabiEties were 

assets, it wou be cit Hon Li 

{\ 
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steps for preservation/protection and augmentation of the 

assets and for the purpose, the Special com1 would have 

power to incur the expenses under section 3 ( 4) and 11 ( l) 

under sect.ion 1 l (2':. . \ / 

contended that in such cases notified parties \VlTC 

required to come to the Coun before incurring the 

expenses and even if notified party was negligent or 

inactive in defending his legal interest, it vvas the duty of 

the Court to protect the assets. 

(iii) Lastly it is submitted that in the case of notified 

party who does not have surplus assets, he would still be 

protected with the assistance by the Hon'ble Comi 

where fees would be paid as per the scale that would be 

applicable to Counsels and Advocates representing the 

Government of India. 

Reliance has been placed on paragraphs 58, 64, 65, 66, 70, 71, 72, 74, 76, 

78, 81, 82, 85 and also on 51, 56, 57, 59, 60, 64, 74 and 80 in respect of 

discretion which could be exercised by the Special Corxt for 

appointment of Counsels and release of fees under section J(tl) as \ve'.l as 

under section 11 (l). It is seriously urged that in vievr of the decision of 

this court and in vievv of the fact that assets of individual entities were 

greater than the liabilities, Applications filed by the Applicants should be 

allowed since they were entitled to get fees of advocates _as a matter of 

right. Secondly, it is contended that the Applicants had demonstrated that 



PlV1A 62. l 2 
corrnt'clcd applications) 

over a period of time that is for last 3 to 4 years, liabilities had been 

reduced to considerable extent running into hundreds and thousands of 

crores of rupees as a result of Applications being filed by the Applicants 

for reduction and for setting aside the liabilities imposed by the revenue 

authorities. It is submitted that therefore if these fees are released and 

liabilities are reduced, further amount would be available for distribution 

to all the Financial Institutions and other persons. Reliance has been 

placed on various charts, figures, orders passed by the revenue authorities 

which showed that there vvas great decline in th3 liabilities of the 

Applicants and of Harshad Mehta. It is contended that if this amount 

which is payable to the Counsels who are appearing in theses cases 1s 

r~leased, it would result in dramatic reduction of liabiLties. 

26. Or,, thi: otber hand, the k~arnecl Counsel 

Custodian submitted that since it had been held by this i:-:ourl as well as 

Supreme Court that the Applicar;ts were fronts/Benan1ichrs of Harshad 

Mehta and that thcy had acted as a group, the c1ssets and iiabilities cf the 

Applicants could not be considered in isolation. It is contended that if 

the liabilities of Fiarshad Niehta and these Applicants are taken into 

consideration, assets of these Applicants would form a minuscule amount 

and as such the first proposition made by the Applicants that there was 

surplus of assets over liabilities was unsustainable in law. He then 

submitted that in view of the subsequent judgment of the Apex court in 

Rasila Jvf ehta Vs. Custodian reported in (2011) 6 SCC 220, there could 

be no release of assets otherwise than following the procedure 

established in section 11 (2) of the Act. 
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27. It is then contended by the learned Counsel for the Custodian that 

the Applications were bad for non-joinder of necessary parties i.e. 

Income-tax Depmiment, Banks/Financial Institutions. The learned 

Counsel invited my attention to the judgment of the Special court and 

submitted that perusal of the said observation would reveal that in cases 

where liabilities exceeded assets, foes could be released only (a) for 

preservation, maintenance and on (b) and at the rate 

prescribed for Government of India Counsels and Advocates and ( c ) 

subject to approval and monitoring of this Court on case to case basis. lt 

is submitted that release of fees in this case is not sought for preservation, 

maintenance or augmentation of the assets but the Applicants are seeking 

release of lawyers' fees to contest their matters with Income-tax 

Department and the Custodian as well as for meeting their personal 

expenses and for giving gifts. It is contended that none of the above 

categories of expenses are for preservation, maintenance and 

augmentation of the assets. It is sub1Titted that notified parties could 

meet such expenses from their future in :::ome as held by the Apex Court 

in TB. Ruia Vic\' A.K. lvfenon reporteo in (1997) 9 sec 123. It is 

submitted that the Apex Court in Rasila Mehta (supra) had held that even 

p_crtmnal expenses had to be met from future income as out in order 

It is then st1brni l even cl cl 

1996, SU ti\ 
I' , 

i 1C:lt!0'.1S sand 

this Court had rejected the reque of the notified parties. Attention of 

this Court \Vas drawn to the order elated 17/10/2007 111 119 of 

7()07 tc·) 17° <)·f'?nn7 ri,1cl 't711Qn(-l07 ·1·)"1 s-·se'~ i11 M 11 '17 o·f' 7 r)o--, '111c~ MA _, ,_,() ,, - ... ..,,,.1 ~' Cl! ., 11 1 IL' . Ct.. l u .J. -~ .f·\_ 1 J . - ,,;..,\. / c., J.;.. 



I/ r: ,: '">()(\'7 _CJ OI ,:.., . ) I' 
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(SPMA62.12 
conncc ct lc:1ti 

view, submissions made by the Applicants cannot be accepted. As I have 

already held that the Applicants are fronts/Benamidars of Harshad :tvfchta 

and it has been so held by this Court as well as the Apex court and, as 

such, individual assets of these entities cannot be taken into consideration 

for the purpose of deciding whether the assets exceeded their individual 

liabilities and liabilities of Harshad Mehta will have to be clubbed 

alongwith the liabilities of these Applicants and only then the assets of 

these Applicants vvill have to be taken into consideration and if that is 

done the assessed liabilities of the Applicants are more than 30 times than 

the realizable assets and, therefore, release of fees cannot be ordered on 

this ground. This Court in its judgment dated 12/02/1996 has held that 

though every entity has a constitutional right to defend by choice of his 

lawyer, in the case of notified party he is entitled to do so from his future 

incorne and not from his attached assets, · li ilities exce,:c!ed the assets. 

In my view, it cannot be said that an10unt which is sought to be released 

is for preservation, protection and/or augmentmion of the attached assets 

since it is clear that the Applicants are seeking to d.irninish the liability of 

revenue and, as such, their case is not covered by the observations made 

by the learned Special Judge in his judgment dated 12/02/J 996. The 

Apex Court in Rasila Jvfehta and Ors vs. Custodian reported in (2011) 6 

SCC 220 has held that there could be no release of assets otherwise than 

by following the procedure under section 11 (2) of the Act. It is then 

contended by the Applicants that the properties not having nexus with 
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illegal securjties transactions during statutory period could not be 

attached or in any event be sold. 

29. On the other hand, the learned Counsel appearing on behalf of the 

Custodian has submitted that this submission has been repeatedly 

rejected by the Supreme Court of India. Reliance has been placed on the 

judgment of the Apex court in Rasila lvfehta vs. Custodian reported in 

(2011} 6 SCC 220 and more particuiarly paras 34 to 38 which read as 

under:-

''34. The vires of 3(4) o ·•· the were 

challenged before Hi2h Court or Bornbav in Hitesh S AI eh ta v Union of' ;_,;:; ., . ,/ ~ 

Jndia and Anr I 992 (3) Bomb. C.R. 716]. It was argl ed before the Bombay 

If igh Court that there is no provision for hearing at the stage notification 

i.e. Section 3(2) and also at the stage of attachment of all properties i.e., 

Section 3(3). Therefore, the provisions are contrary to the principles of 

natural justice and should be struck down. 

35. The Division Bench of the High Court in paragraph 8 of the said 

judgment observed as follows: • 

'"8. Had the provision been confined to Section .l, Sub-sections· (2) and 

(3), the argument which is advanced before us would have had 

considerable force. It is undoubtedly true that neither in Sub-section (2) 

nor in (3) is there any provision for any hearing being giver: to the person 

who may be notified; nor is there any provision for any reasoned order 

being passed by the Custodian at the time when he notifies such a person. 

There is, however, a further Sub-section, namely, Sub-s~:ction ( 4) of 

Section 3 which provides as follows: 

3.(4) The property attnched under Sub--sec.ion (3) 

Admin
Highlight



36 
(SPMA 62.12 
a/w connected applications) 

shall be dealt with by the Custodian in such manner as the 

Special Court may direct. 

This Sub-section clearly contemplates that the power of the 

Custodran to deal with the property of a ,person who has been 

notified is subject to the orders and directions of the Special 

Court. Now, in the first place, the Special Court under the 

Ordinance is a Court presided over by a sitting Judge of a 

High Court. This itself is a check on any arbitrary exerc:se of 

powers by the Custodian. Secondly, the power of the St;ecial 

Court to give directions to the Custodian in respect of any 

attached property must necessarily bring within its ambi\ the 

power to order the release of such property or any part of it 

from attachment. If the person who is aggrieved by his :iame 

being notified under Sub-section (2) approaches the Special 

Court and makes out, for example, a case that the property 

which is attached or a portion of it has no nexus of any sort 

with the illegal dealings in securities belonging to banks ancl 

financial institutions during the relevant period and/or that 

there are no claims or liabilities which ha ;e to be satisfied by 

Court \voulcl h2ve the to direct the custodian to r-e.c:ise 

such property frorn anachn'.'::nl. in the same w:1y. if uitirrn tely. 

the Special Court, after looking at alt the relevant 

circumstances, comes to t!1(: conclusion that the e:1tire 

property should be released from attachment we do ncJ'. see 

any reason why such a direction also ca:mot be grven by the 

Special Court under Section 3, Sub-section ( 4). In such a 

situation, if the entire property is required to be released from 

attachment, the Special Court, in our view, can also direct the 

Custodian that the name of the notified person should b,; de-
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notified. This would be a necessary consequence the power 

of the Special Court to give proper directions in connection 

with the property which the Custodian seeks to attach. If Sub­

section ( 4) is read in this light, the grievance of the Petitioner 

relating to the validity of powers granted to the Custodian 

under Section 3 would not survive." 

The abovesaid paragraph of Hitesh Shantilal Afehta [(1992) 3 Born CR 716] 

was relied upon by this Corni in Harshad S. Mehta v. Custodian [(1998) 5 SCC l]. 

36. This Court in L.S. Synthetics Ltd. v. Fairgrowth Financial Services Ltd. 

and Anr [ (2004) 11 SCC 456] considered the judgm::nt of Harshad S. 

Mehta [( 1998) 5 SCC 1] and in paragraphs 27 to 29 observed as under: 

"27. This Court in para 14 was merely recording the submissions of one of 

the notified partie:;. Even a queslion els to whether all properties of 

notified persons would subject to the rncnt lmdcr 

section ) of Section 3 of the said Act or not dd not arise for 

consideration therein. 

28. Therein indisputably this Court \vas referring to a jt:dgment of the 

Bombay High Court but did not pronounce finally on the correctness or 

otherwise thereof 

29. In Hitesh Shantilal Mehta LCl 992) 3 Born ':R 716] the Bcmbay High 

Court appears to have rnerel) held that in appropriate cases the Special 

Court would have the power to direct the Custodian to release such 

property from attachment, in the event, it is found that the property which 

is attached has no nexus with the illegal dealings in securities belonging to 

banks and financial institutions during the relevant period and/or there are 

no claims or liabilities which have to be satisfied by attachment and sale 

of such property. Once it is helcl that a debt can be Sl1bject-rnatter of 

-- atlachrr1ent, provisions of ) of said Act 
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would squarely be applicable in view of the .fact that the same was the 

property belonging to a notified person. This position in law is not 

disputed. Such attached property, tlrns, if necessary, for the purpose of 

discharging rhe claims and liabilities of the nolified person indisputably 

\,Vould stand attached and can be cipplicd for discharge of his liabilities in 

lerrns of ion 11 

V. 

Custodian Ors [ (2009) 0 5 kl as 

''45. It is contenckcl by the learned Counsel the larits Mr 

Syed that if any of the properties or assets of the notified parties 

have no nexus with the illegal securities transactions, 

be released from attachment or at least need not b; sold. 

same can 

46. It has fr11iher been argued that no evidence has been adduced 

that loans given by Mis Harshad S. Mehta to his family members or 

monies used by Shri Harshad Mehta for purchase of his flat were 

acquired from the tainted funds. It is submitted by the Appellants 

that unless it can be shown that the properties in question were 

acquired from the tainted funds they would be Jiable to be released 

from attachment. It is argued that the fact thai: the properties had 

been purchased much before the securities scam would go on to 

show that they had no nexus with the funds dive1iecl there from. 

. In our op1111on the arguments advanced on behalf of the 

Appellants need lo be rejec at outset a plain ing 

of the sections of the S ial !\ct \vould cl 

our opinion the attachment of 

section (3) of Section 3 

the properties in i:erms of Sub­

Special !\c1 is automatic. The 

attachment restricts :;ale of the properties whlci, have been acquired 

from illegal securities transaction. The Sul:-section specifically 

mentions that on and from the date of the notifo:ation, "any property, 
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movable or immovable, or both".. belonging to 

under the Act shall stand attached" .... 

38. In Ashwin S. Mehta v. Cusrodian and Ors. [(2006) 2 SCC 385] in paragraph l 5, 

this Court observed as under: 

"15. The Act provides for stringent measures. It was enacted for dealing 

with an extraordinary situation in the sense that any person who was 

involved in any offence relating to transactior of any security may be 

notified, whereupon all his properties stand attached. The provision 

contained in the Act being stringent in nature, the purport and intent 

thereof must be ascertained having regard to the purpose and object it 

seeks to achieve. The right of a person notified to file an application or to 

raise a defence that he is not liable in terms of the provisions of the Act or, 

in any event, the properties attached should not be sold in discharge of the 

liabilities can be taken at the initial stage by filing an application in terms 

Sub-section (2) of 4 of Act. at 

arc :o be di rnisc a conteniion 

inter Id nd 

lent to rncet 

1s:ons the 

nowe1·." 

30. I\1r. Aslnvin Mehta who is appearing on behalf of the .Applicants 

has subn1itted written submissions. Thereafter, he has submitted written 

submissions-in-rejoinder. He has also submitted various charts, copies of 

judgments in support of his submissions. In rn.y view, the submissions 

made bv Mr. Ashwin Mehta cannot be acceoted since from the record it 
J ' 

appears that this is a second. round of litigation having lost in the first 

round. In the second round, again, Applications have been preferred on 

more or less the same or similar grounds. The Apex Court having 
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concluded the issue by its judgments and orders which have been referred 

to hereinabove, it will not be possible for this Court to accept the 

contention of the Applicants. Applicants, at the most, can taken the pleas 

which are raised in these Applications in the appeals which are pending 

before the Apex court. In my view, there is absolutely no ambiguity in 

the orders \vhich have been passed by this Court and the Apex Court 

·which have been referred to hereinabove and, as such, no reliefs as 

claimed by the Applicants can be granted. 

31. It must be pointed out that c:c1rlicr z:dl these matters \ve1-e before 

Justice D.K. Deshmukh r\as he then \Vas) and he was dealing with all 
'-' 

to me. I was, therefore, required to patiently hear tbe submissions made 

by the Applicants and had to go through each and every judgment of this 

Court and the Supreme Court on variot'.s issues and as sudi, lot of time 

was taken for hearing all these Applicatiorn;. Practically 7 to 8 days were 

taken for hearing the arguments of the Applicants and the Counsel 

appearing on behalf of the Custodian. Since the Applicant (Mr. Ashwin 

Mehta) was appearing in person, lot o'.' latitude 1vtd to be given to him 

and, as such, in order to ensure that pr:)per oppor1unity is given to him, 

practically all the judgments on which relim1ce was placed by hin1 and 

which arc referred to in the written sub ni.ssions anci \Nri1tcn subn1issions-­

in--rejoinder and also in the Volurnes of subrnissions \Vhich have been 

tendered. In mv vie-N. it is not ne::ess2rv to 
~' . . ' 

judgrnents since the issue \Nhich has been raised in t11cse Ap]1 lications h,1s 

been de2tlt \Nitli and decided by this Court 2d1d the l\pex courL referc1-ic,: - . . 
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of \vhich has been made in my ilcd order as such, I do not cleern 

tl necessarv and fit to ., ·t·o '11 1 , CI CJ phs which 

party in n 

wasted as a r::sult vnnous iu 
,I 

ich were ci rnc smcc 

after going through the j am now aware ut the variou:; 

stages and the proceedings which taken place in Harshad Meh 

Group of matters which form a large chunk of cases pending before tht; 

Court. 

32. Though lot of material has been produced before me to show that 

as a result of efforts taken by Mr. Ashwin Mehta, revenue liabilities hav,:; 

been reduced the fact remains that as a result of observations of the Apex 

court that the Applicants are fronts/Benarnidars of Harshad Mehta and 

are to be treated as one group, the principal contention of the Applicants 

that the individual assets are more than liabilities cannot be accepted. 

Much grievance also was made regarding the orders of attachment which 

could be passed under section 3( 4) of the Act. The said issue also ha::; 

been conclusively held and decided in various judgments of the Apex 

Court. NuJTiber of matters of this group are pending before the Apc:,c 

Court and unless any new directions are given by the Apex Court in thos1:; 

cases'. findings and observations made by the Supreme Court even if it i::; 

obiter are binding on this Court and position in law is quite \veil settled 

on this point and it is not necessary to refer to various judgments on 

which reliance is sought. to be placed by the Applicants appearing in 

person. The efforts were also made to s1--_ow that findings given by my 

brother D.K. Deshmukh, J. (as he then was) have to be treated as obiter 
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and, therefore, are not binding on me. The said submission is also 

without any substance since detailed reasons have been given by the 

learned Special Judge in Misc. Petition No. 41 of 1999. 

33 For the aforesaid reasons all the Applications are dismissed. 

~di .. 
(V.M. KANADE, J.) 
Judge Special Court 
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