“The Hon’ble Special Court passed a combined order rejecting the reliefs prayed for by Mehtas of
release of monies from their attached account for payment of fees to Advocates and Counsels. The
Court also rejected MA 95 of 2012 filed by Smt Rasila Mehta to seek release from attachment
18,100 shares of Hero Moto Corp with accruals purchased prior to the statutory (scam) period as
they had no nexus with any tainted monies belonging to banks.”

applicatons)

IN THE SPECIAL COURT (TRIAL OF OFFENCES
RELATING TO THE TRANSACTIONS IN SECURITIES),
AT BOMBAY

MISC. APPLICATION NO. 62 OF 2012

Jyoti H. Menta ...Applicant
Vs.
The Custodian and Ors. ...Respondents

h WITH

N P ar AOTVEYU 1A AT N R R
MISC. ARPPLICATION NO

i

MISC. APPLICATION NO. 76 OF 201:

Rasila 5. Mehia CApplicant
Vs.
The Custodian and Ors. ..,Respozwdems
WITH

MISC. APPLICATION NO. 79 OF 2012

Rina S.. Mehta v L Applicant

The Custodian and Ors. ..Respondents
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WITH

MISC. APPLICATION NO. 80 OF 2012

Hitesh S. Mehta . Applicant
Vs.
The Custodian and Ors. ...Respondents
WITH

MISC. APPLICATION NO. 81 OF 2012

Pratima H. Mehta LApplicant
Vs.
The Custodian and Ors. ...Respcndents
WITH

MISC. APPLICATION NO. 107 OF 2012

Smt Rasila S.. Mehta .Applicant

Vs.
The Custodian and Ors. ...Respondents
WITH
MISC. APPLICATION NO. 108 OF 2012
Jyoti H. Mehta ~Applicant
Vs.
The Custodian and Ors. ...Respondents

WITH
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MISC. APPLICATION NO. 109 OF 2012

Rina S. Mehta ...Applicant
Vs.
The Custodian and Ors. ...Respondents
WITH

MISC. APPLICATION NO. 110 OF 2012

Deepika A. Mehta ...Applicant
Vs.
The Custodian and Ors. ...Respondents
WITH

MISC. APPLICATION NO. 111 OF 2012

Ashwin S. Mehta .Applicant
Vs.
The Custodian and Ors. ...Respondents
' WITH

MISC. APPLICATION NO. 112 OF 2012

Sudhir S.. Mehta Applicant
Vs,
The Custodian and Ors. - ...Respondents
WITH '

MISC. APPLICATION NO. 113 OF 2012

Growmore Research ...Applicants
& Assets Management Ltd. & Ors.
Vs. .
The Custodian and Ors. ...Respondents
WITH

MISC. APPLICATION NO.114 OF 2012
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Ashwin S. Mehta ...Applicant
Vs.
The Custodian and Ors. ...Respondents
WITH

MISC. APPLICATION NO. 115 OF 2012

Sudhir S. Mehta L Applicant

Vs,
The Custodian and Ors. ...Respondents !
WITH

MISC. APPLICATION NO. 119 OF 2012

Hitesh S.. Mehta CApplicant
Vs.
The Custodian and Ors. ~...Respondents
WITH

MISC. APPLICATION NO. 120 OF 2012

Cascade Holding Pvt.
Ltd. & ors ...Applicants

Vs,

The Custodian and Ors. ...Respondents
\/VITH

MISC. APPLICATION NO. 122 OF 2012

Pratma H. Mehta ...Applicant
Vs.
The Custodian and Ors. ...Respendents
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Mr.Ashwin Mehta CA of the applicant present in person in MA 62/2012 to MA
110/2012 and MA 112/2012, MA 113/2012 &
MA 115/2012 to 122/2012
Mr. Ashwin Mehta, present in person in MA No. 111/2012 & MA No. 114/2012
Mr. G.R.Joshi with Mr. Milind Jadhav with Shilpa Bhae i/b Leena Advharyu &
Associates for Custodian/Respondent in all apphcatxons
Mr. B.M.Chatterji for Income tax department in all applications.

AND

MISC. APPLICATION NO. 95 OF 2012

Rasila S. Mehta ...Applicant
Vs.
The Custodian and Ors. “...Respondents’

Mr.Ashwin Mehta C.A. of the Applicant present in person
Mr.G.R. Joshi with Mr. Milind Jadhav with Shilpa Bhate i/b.
Leena Adhvaryu and Associates for Respondent No.1
Mr.Arun Mehta i/b. Akshar Laws for Respondent No.2

Mr, B.M.Chatterji for Income Tax Department.

CORAM: VM. KANADE, J
JUDGE, SPECIAL COURT.
DATE  ¢31ST JANI 72013

ORAL ORDER:

PRy
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2. Following reliefs are claimed in Misc. Application Nos.
62/2012, 75/2012, 76/2012, 79/2012, 80/2012, 81/2012, 114/2012
and 115/2012:- |
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¢) Pending the hearing and final disposal of the

application this Hon'ble Court may be pleased to grant

sanction of aforesaid counsels to appear on behalf of

Harshad Mehta and the Applicant in urgent cases fixed

for hearing before Hon'ble L. T.AT and C.LT (A) as
,

described and listed in para 22 in the present

application.”

3. In other Misc. Applications viz. Misc. Application Nos.
108/2012, 109/2012, 110/2012, 1112012, 112/2012, 113/2012,
114/2012, 119/2012, 120/2012 and 122/2012, following reliefs are

claimed:-

“a) This Hon'ble Court be pleased to sanction and
grant her permission to engage the services of Counsel
mentioned in para 2 of the present application and any -
other counsels and Advocates of her choice in view of
the fact that she has a clear and vast surplus of assets

over liabilities.

b) The Hon'ble Court may be pleased to sanction and
grant permission to the Applicant to engage the
services of Counsel and Advocates of her choice for
the existing as well as any fresh maters which she may

initiate or may be initiated against lier by informing the
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Z

(a) For Tax Consultant : Rs 2 lacs per month or Rs 3

crores per year approximately.

(b) For Counsel and Advocates : Rs 2,50,000/- per

month or Rs 3 crores per year approximately.
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10. A gist of submissions made on behalf of the Applicants in

respect of release of monies for the purpose of payment of

advocates' fees 1s as under:-

11.
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13, Mr. G.R. Joshi, the learned Counsel appearing on behalf of the
Custodian then submitted that the judgment which has been
delivered by Mr. Justice Variava {as he then was) was impliedly
overruled by the judgment of the Apex Court in Rasila Mehta and
Others vs. Custodian reported in (2011) 6 SCC 220. He submitted
that even 1f the judgment of Variava J. 1s considered, the the case of
the Applicants do not fall in any of the categories under which

monies could be released.

14, The learned Counsel for the Custodian submitted that so far as
Rasila S. Mehta is concerned, she was also a part of the group of
Harshad Mehta ah.d, as such, she was not entitled to claim release of
the said amounts as claimed by her in view of thc—: various

observations made by the Apex Court in various proceedings that

she was a part of Harshad Mehta group.
15,
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The learned Special Judge

while deciding MP No.41 of 1999 as well as MP No. | and 2 of

2007 has taken into consideration the audited accounts submitted by
the notified parties and on the basis of analysis of these accounts and
comparison of the position of Harshad Mehta and other members of
his family has noted that as of 1990 position of other family
members of Harshad Mehta was such that they had negligible assets
whereas in subsequent years, monies were pumped in through
Harshad Mehta and/or his proprietary firms and the monies were
rolled in varioﬁs accounts of various family members of Harshad
Mehta and then by showing independent transactions, it was shown

that they had earned profits when, in fact, monies were supplied by

Harshad Mehta.
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16. Now [ shall deal with individual submissions made by Mr.
Ashwin Mehta who is appearing in person. The first and most
importént point which needs to be considered is whether individual
members of Harshad Mehta group 1e. the | Applicants are
ii[‘@lﬂts/B@nzmidars of Harshad Mehta and the entire group should be
treated as one for the purposes of present Applications as well as for

determining the assets/liabilities position.
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I l I St I

“The question as to whether the appellants could
have been considered to be part of Harshac Mehta
Group by the learned Special Court need not be
determined by us as, at present advised, in view of
the fact that appropriate applications in this behalf
are pending consideration before the learned

Special Court.”

- [t 1s, therefore, contended that the issue of Harshad Mehta group was
not liable to be decided in Misc. Petition No. 41 of 1999 and was, in
fact, directed to be decided only in appropriate application and that
such appropriate application never came to be filed by the
Custodian. It 1s then submitted that when the matter was remanded
to this Court, it had been observed in para 2 on page No.10 and para
4 on page No.17 of'its order dated 25/07/2008 mn M.P. No.41 ot 1999

as under:-

“2  Perusal of the observations of the Supreme
Court in Paragraph 77(i1)(b) quoted above shows
that according to the Supreme Court the question

whether various individuals and entities can be
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treated as part of the Harshad Mehta Group 1

be considered by this court in the applications
which, according to the Supreme Court, were
pending before this Court at that time. Reference

probably was to the applications for de-

notification filed by the members of the Harshad

Mehta Group. (Emphasis supplied)

4 1t 1s clear that firstlyv the applications for

denotification where the question as to whether

the entities and notified individuals can be ireated

as_part_of Harshad Mehta Group was _to_be

considered are not pending and even assuming

that aspect 1s to be considered i those

proceedings, in view of the finding recorded by

the Supreme Court in its judgment in Sudhir
Mehta's case quoted above specially observations
in Paragraph 38 and 40 of the Judgment, in my
opinior, it 1s not possible for me to reach
different conclusion than the one which is
recorded by the Supreme Court on this aspect of
the matter in its Judgment in Sudhir Mehta's case

(Emphasis supplied).”
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(Parties) 1t is contended that, as such, any observation made by this

Court 1s not liable to be treated as binding on the Applicant.

Reliance has been placed on the following six judgments:-

(1) M/s Trojan & Co. V/s RM.N.N, Nagappa Chettiar
reported in A.I.LR. 1953 SC.235.

(11) Krishna Priya Ganguly & Ors V/s University of
Lucknow and Others reported in A.LR. 1984 SC 186.

(111) Omprakash & Ors. V/s Ramjumar & Ors reported

in (1991) 1 SCC 441,

N (iv) Fertilizer Corpn of India Ltd & anr. V/s Sarat

Chandra Rath & Ors reported mn (1996) 10 SCC 331,

(v) Manohar Lal v/s Ugrasen & Ors reported in (2010)
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11 SCC 557.
(vi) Bharat A. Kothari V/s Dosukhan Samadkhan
Sindi & Ors reported in AIR 2010 SC 475.

(1) Arun Kumar Aggarwal V/s State of M.P. And
Others in Criminal Appeal No. 1706 to 1708 of 2011
— Order dated 02.09.2011

(i)  (2002) 4 SCC 638 — Director of Settlement AP,
& Anr. Vs, ML.R. Apparao & others.
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C.A. No. 'Name of notified entity | Details of order passed

6326  oflSmt. Jyoti H. Mehta &
2010 Ors

Order dated
~06.10.2010

6671 o:f’iSmt. Jyott H. Mehta &
2011 Ors

Order dated
14.03.2011

8437 of Smt. Rasila S. Mehta & (SOUNPATHESETCIIIEEEAND
2011 Anr.
I

Order dated%

30.09.2011 .
2563 of Smt. Rasila S. Mehta &
2012 Anr.

Order dated:
24.02.2»(_)'1_2.” ;

Reliance has also been placed on the judgments of the Supreme
Court.in Sudhir S. Mehta reportred in (2008) 12 SCC 84, Smt. Jyoti
H. Mehta, reported in (2009) 10 SCC 564 and Smr. Rasila S. Mehta,
reported in {2011y 6 SCC 220, Reliance has been placed on
paragraphs 42 and 45 of the Judgment of the Supreme Court in the

case of Sudhir S. Mehta (supra) which read as under:-
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“42. The second aspect, which we would like to
consider 1s the objection whmh 1s now raised to the
nomenclature “Harshad Mehta Group”. e do not
want to go to that aspect, because for the decision
of this case, that is not a relevant aspect whether
any appellant is referred to as a group or not

(Emphasis supplied)”

“45. At any rate, unless it is shown as to what
prejudice would be caused by treating them to be a
group, this contention has no basis. (Emphasis

supplied)”

[{'is contended that so far as Rasila S. Mehta and Rina S. Mehta are
concerned, the judgment reported in their cage n (2011) 6 SCC 220
has to be read i the context of what has been held by this Court 1n
judgment dated 26/02/2008 in M.P. Nos. | and 2 of 2007. 1t 1s
contended that the said Petitions were filed by the Petitioners
challenging their notification under section 4(2) of the Act. Reliance
has been placed on certain observations made by this court. It is
contended that Misc. Petition No.20 of 2006 was filed by the
Custodian  for declaring Respondent Nos. 1 and 2 as
- Benamidars/fronts of late Harshad Mehta and or his group and the
assets be utilized for discharging the liabilities of late Harshad

Mehta and/or his group. It is contended that the said Misc. Petition

3
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No0.20 of 2006 was withdrawn by the Custodian by order dated
23/01/2007 and, thereafter, no fresh application was filed though
liberty was granted to the Custodian. (HESHECHICORICRASANRANRED

8. On the other hand Mr. G.R. Joshi, the learned Counsel
appearing on behalf of the Custodian has submitted that this issue is no
longer res integra and has been conclusively determined by this court by
its judgment and order dated 30/04/2010 passed in Misc. Petition No. 41
of 1999 as well as in Misc Petition Nos. .1 and 2 of 2007. It is further
contended that the said issue has been considered by the Hon'ble

- Supreme Court in the case of Sudhir S. Mehta reported in (2008) 12 SCC
84, in Smt. Rasila S. Mehta reported in (2011) 6 SCC 220 and in Sme.
Jyotz H. Mehta reported in (2009) 10 SCC 564.

19.
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20, After Misc. Petition No.4l of 1999 was remanded for the third
time, this Court, again, after going through all the documentary and other -
evidence, came to the conclusion that the Applicants herein are
fronts/Benamidars of Harshad Mehta.  While arriving at the said
conclusion, the Special Court has taken into consideration audited
accounts of Harshad Mehta and Respondents as on 01/04/1990 and,
thereafter, has noticed the manner in which the funds have flown from
the accounts of Harshad Mehta to his other entities and have been utilized
in transactvibns of purchasing shares and or assets which éould be directly
linked to the monies receiQed by them from Harshad Mehta. Finding
given by this Court after remand is final, subject to outcome of the appeal

which is pending in the Apex Court.

21. Tt is then contended that the Custodian had filed a Petition dated
01/03/2006 in Misc. Petition No. 41 of 1999 setting out detailed facts in
support of his submissions and more particularly para 15 to 21. It is
clear that these submissions made in paragraphs 15 to 21 of the affidavit
dated 01/03/2006 of the Custodian have been confirmed and approved by
the Supreme Court in Sudhir S. Mehta V/s Custodian reported in AIR
2008 SC 84 and para 52 of the said judgmen: reads as uhder:-

R sl M
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“52 It is the further case of the Custodian that the
notified parties had shown in their accounts, that these
siphoned off monies were received by them as loan,
borrowings and advances, and also shown that they
were paying interest thereon to Sh. Harshad Mehta
with the sole idea to show that they were running their
own business with their own funds and that the
monies borrowed by them. The Custodian has taken a
stand before us that in the affidavit dated 1.3.2006,
efforts have been made to show clearly as to how

much money 1s transferred in cash to his relatives and

corporate bodies and also how much siphoned off

money was utilized for the purchase of shares in the
name of various notified entities including the
appellants.  The affidavit dated 22.2.2006 1s filed
before us. It is the stand of the Custodian that he ha
already worked out the position of the assets and
liabilities separately for individual members of the
family and it is reflected in the affidavit dated
1.3.2006. The Custodian further submits that these
accounts show that for the present, all the notified
entities of the Harshad Mehta Group are in excess of
their assets. It is thus, pointed out that all these
materials were already available before the Special
Court passed the orders. The Custodian further argues

that these facts are known to the appellants, and there

\\\ 1"‘1 \,4 M@ N{ /mfu
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is an attempt to mislead the Special Court as well as
this Court on the part of the appellants. It is then
“submitted that all the accounts, which are audited and
reviewed by the Chartered Accountants have been
prepared by the notified parties themselves and it is,

therefore, that the liabilities shown therein, have been

taken as admitted liabilities i our opmion, this

aroument on the part of the Custodian must be

accepted. 1t has already been shown in the earlier part
of the judgment that all these contentions were only
raised before the Special Court, particularly when the
objections were raised. We do find some traces of
these objections in the petition but it is obvious that
these questions were never pressed into service before
the Special Court, perhaps because the appellants
knew the futility thereof. = We, therefore, leave the
matters at that, in view of the final order that we
propose to pass.”
[t can also be seen that these observations were confirmed and approved
by this Court in Misc. Petition No. 41 of 1999 in paragraph Nos. 30, 35,

and 36.

22, Itis urged by Mr. G.R. Joshi  that the  Apex court though had

given a categorical finding in the case of Ashwin Mehia Vis Custodian

reported i 2006 SCC 385 that Harshad Mehta and the Applicants were
/“"""‘"““—“‘\\\
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acting as a group after having discussed various issues, the Supreme

Court in para 77 of its judgment has given its conclusion which reads as

under:-

(SPVIA 0212

alw connected applications)

“77. In view of our foregoing discussions, we
are of the opinion that:

(i) The contention of the Appellants that they
being not involved in offences in transactions in
securities could not have been proceeded in
terms of the provisions of the Act cannot be
accepted m view of the fact that they have been
notified in terms thereof. (i) The Appellants
being notified persons all their personal propertie
stood automatically attached and any other
income from such attached properties would also
stand attached. The question as to whether the
Appellants could have been considered to be part
of Harshad Mehta Group by the learned Special
Court need not be determined by us as, at present
advised, in view of the fact that appropriate
applications in this behalf are pending
consideration before the learned Special Court.
The question as regard intermingling of accounts
by the Appellants herein with that of the Harshad
Mehta Group and/or any other or further

contentions raised by the parties hereto before us

“

Lo
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shall receive due consideration of the learned
Judge, Special Court afresh in the light of the

observations made hereinabove.”

The Special Court, thereafter, has given a categorical finding that
Harshad Mehta and the Respondent are acting as a group. The Apex
Court in Jyoti Mehta's case reported in (2009) 10 SCC 564 on the issue

of 'group’ observed in para 42 as under:-
“42. The a'ppe}.lams were members of an H.U.F and

vis-a-vis the ar pc,Hd 1ts was, thus not a third party.”

23, The next question is whether Rasila S. Mehta and Rina Mehta are
fronts and Benamidars of Harshad Mehta. Rasila 5. Mehta is mother of
late Harshad S. Mehta and she is a house wife. Rina Mehta is sister-in-
law of late Harshad Mehta. They both were notified on 04/01/2007.
Both of thém had filed de-notification Petitions and this Court by its
order dated 26/02/2008 in Misc. Petition No.1 of 2007 and Misc. Petition
No.2 of 2007 dismissed the de-notification Petitions holding them to be
fronts and B‘enamidafs of Harshad Mehta. The said observation has been

made in paragraphs 10, 14 and 15 of the said judgment
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24, The said findings of this Court have been conﬁfmed by the
Supreme Court by its judgment dated 06/05/2011 in Rasila Mehta V/s
Custodian reported in 2011 SC 2122, The said findings have been given
in paragraph Nos.39, 40, 41, 42, 43, 44, 45 and 46 of the said judgment

and finally the Apex court has observed as under:-

.......... The order of the Special Court does not
suffer from any infirmity and there was
sufficient material before the Custodian to arrive
at a satisfaction that monies had been diverted

by late Harsahd S. Mehta to the appellants.”

Similarly, by its order dated 10/06/2011 in Custodian's Report Noll of
2011, this Court held that since these were notified parties, their assets
could be sold to meet the liabilities of Harshad Mehta. The issue,
therefore, has been finally concluded by various ;ndmmn s and orders
passed by this Court and the Apex Court and 1t 1, therefore, not open
now for the Applicants to re-agitate the same issue again. In view of the
above, therefore, submissions made by the Applicant who is appearing in

person and on behalf of other Applicants cannot be accepted.

25, The second submission which has been urged by Mr. Ashwin
Mehta, the notified entity appearing on behalf of the Applicants is that the
case of the Applicants for release of monies towards payment of fees of
lawyers, tax cdnsultants etc is squarely covered by the judgment of the

Special court dated 12/2/1996 delivered by Variava, J. (as he then was).
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He submitted that the said judgment has attained finality and 1s a binding
law. It is submitted that the Special Court had held in the said case that
notified entities have constitutional guaranteed right to defend themselves
and can have advocates of their choice. It is further submitted that it was
held that these constitutional rights were circumscribed by the fact of
ability to pay since the picture of assets and liabilities was not available
and it prima facie appeared that liabilities were greater than the assets. It
was further held that the Court was required to inquire whether a notified
entity has surplus of assets over liabilities so as to ascertain whether
notified entity has been spending his own monies or monies which
belonged to the creditors. According to the Applicants, ratio of the said

judgment was as follows:-

| (i)  If a notified entity had a surplus of assets over
liabilities, then he could engage Counsels and Advocates
of his choice and on his terms and can spend as much as
he likes and he would be entitled to release of fees from
his attached bank accounts in all cases irrespective of
whether the proceedings was Civil, Criminal or of any
other nature and then in suca circumstances, the Court
was not required to exercise any discretion as the
notified entity would be entitled to spend his own
monies as a matter of right.

(i)~ That whenever liabilities were greater than the

~

assets, it would be the duty of the Hon'ble Court to take
assets, 1t would be the duty of the Hon'hle Court to tal
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steps for preservation/protection and augmentation of the
assets and for the purpose, the Special court would have
power to incur the expenses under section 3(4) and 11(1)
of the Act besides under section 11{2). It is further
contended that in such cases notified parties were
required to come to the Court before incurring the
expenses and even if notified party was negligent or
inactive 1n defending his legal interest, it was the duty of

the Court to protect the assets.

(i11) Lastly it is submitted that in the case of notified
party who does not have surplus assets, he would still be
protected with the assistance by the Hon'ble Court
where fees would be paid as per the scale that would be
applicable to Counsels and'Advocate‘s representing the

Government of India.

Reliance ha_s bee‘n placed oh paragraphs 58, 64, 65,66,70,71, 72,74, 76,
78, 81, 82, 85 and also on 51, 56, 5‘7, 59, 60, 64, 74 and ‘80 in respect of
discretion  which could -be exercised Dby the Special Court for
appointment of Counsels and release of fees under section 3(4) as well as
under section 11(1). It is seriously urged that in view of the decision of
this court and in view of the fact that assets of individual entities were
greater than the liabilities, Applications filed by the Applicants should be
allowed since they were entitled to get fees of advocates as a matter of

right. Secondly, it is contended that the Applicants had demonstrated that
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over a period of time that 1s for last 3 to 4 years, liabilities had been
reduced to considerable extent running into hundreds and thousands of
crores of rupees as a result of Applications being filed by the Applicants
for reduction and for setting aside the liabilities imposed by the revenue
authorities. It is submitted that therefore if these fees are released and
liabilities are reduced, further amount would be available for distribution
to all the Financial Institutions and other persons. Reliance has been
placed on various charts, figures, orders passed by the revenue authorities
which showed that there was great decline in the liabilitzes of the
Applicants and of Harshad Mehta, It is contended that if this amount
which is payable to the Counsels who are appearing in theses cases is

released, it would result in dramatic reduction of liabilities,

26.  On the other hand, the learned Counsel appearing on behalf of the
Custodian submitted that since it had been held by this \(.'.Tour't as well as
Supreme Court that the Applicants were fronts/Benamidars of” Harshad
Mehta and that they had acted as a group, the assets and liabilities of the
Applicants could not be considered in isolation. [t is contended that if
the liabilities of Harshad Mehta and these Applicants are taken into
consideration, assets of these Applicants would form a minuscule amount
and as such the first proposition made by the Applicants that there wés
surplus of assets over liabilities was unsustainable in law. He then
submitted that in view of the subsequent judgment of the Apex court in
Rasila Mehta Vs. Custodian reported in (2011) 6 SCC 220, there could
be no release of assets otherwise than following the procedure

established in section 11(2).0f the Act.
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27, Itis then contended by the learned Counsel for the Custodian that
the Applications were bad for non-joinder of neceséary parties i.e.
Income-tax Department, Banks/Financial Institutions. The learned
Counsel invited my attention to the judgment of the Special court and
submitted that perusal of the said observation would reveal that in cases
where liabilities exceeded ass sets, fees could be released only (a) for
preservation, maintenance and augmentation of assets, (b) and at the rate
prescribed for Government of India Counsels and Advocates and (¢ )
subject tovapproval and monitoring of this Court on case to case basis. It
is submitted that release of fees in this case is not sought for preservation,
maintenance or augmentation of the assets but the Applicants are seeking
release of lawyers' fees to contest their matters with Income-tax
Department and the Custodian as well as for meeting their personal
expenses and for giving gifts. It is conténded.that none of the above
categories of expenses are for preservation, maintenance and
augmentation of the assets. It is submritted that notified parties could
meet such expenses from their future income as held by the Apex Court
in TB. Ruia v/s A.K. Menon reportec in (1997) 9 SCC 123. 1t is
submitted that the Apex Court in Rasila Mechta (supra) had held that even
personal expenses had to be met from future income as set out in order
dated 07/05/2012. It is then submitted that even after the judgment dated

12/2/1996, subsequent Applications had been filed for release of fees and
this Court had rejected the request of the notified parties. Attention of
this Court was drawn to the order dated 17/10/2007 passed in MA 119 of

2007 to 128 of 2007 and 17/10/2007 passed in MA 117 of 2007 and MA

..Ts
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29.  On the other hand, the learned Counsel appearing on behalf of the
Custodian has submitted that this submission has been repeatedly
rejected by the Supreme Court of India. Reliance has been placed on the
judgment of the Apex cowrt in Rasila Mehta vs. Custodian reported in
(2011) 6 SCC 22¢ and more particularly paras 34 to 38 which read as
un dc ri-

“34. The vires of Sections 3(2), 3(3) and 3(4) of the Ordinance were

challenged before the High Court of Bombay in Hitesh S. Mehta v. Union of

India and Anr. (1992 (3) Bomb. C.R. 716]. It was argued before the Bombay

High Court that there is no provision for hearing at the stage of notification

i.e. Section 3(2) and also at the stage of attachment of all properties i.e.,

Section 3(3). Therefore, the provisions are contrary to the principles of

natural justice and should be struck down.

35.  The ‘Division Bench of the High Court in paragraph 8 of the said

judgment observed as follows: .
“8. Had the provision been confined to Section 3, Sub-sections (2) and
(3), the argument which is advanced before us would have had
considerable force. It is undoubtedly true that neither in Sub-section (2)
nor in (3) is there any provision for any hearing being givern to the person
who may be notified; nor is there any provision for any reasoned order
being passed by the Custodian at the time when he notifies such a person.
There is, however, a further Sub-section, namely, Sub-section (4) of

Section 3 which provides as follows:
3.(4) The property attached under  Sub-seciion (3)
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shall be dealt with by the Custodian in such manner as the

Special Court may direct.

This Sub-section clearly contemplates that the power of the
Custodian to deal with the property of a person who has been
notified is subject to the orders and directions of the Special
Court. Now, in the first place, the Special Court under the
Ordinance is a Court presided over by a sitting Judge of a
High Court. This itself is a check on any arbitrary exercise of
powers by the Custodian. Secondly, the power of the Special
‘Court to give directions to the Custodian in respect of any
attached property must necessarily bring within its ambi’, the
power to order the release of such prdperty or any part of it
from attachment. If the person who is aggrieved by his hame
being notified under Sub-section (2) approaches the Sj:i‘ecial
Court and makes out, ‘for example, a case that the property
which is attached or a portion of it has no nexus of any sort
with the illegal dealings in securities belonging to banks and
financial institutions during the relevant period and/or that
.- there are no claims or liabilities which have to be satisfied by
attachment and sale of such property, in our view, the Sp}ecial
Court would have the power to direct the custodian to re.case
such property from attachment. In the same way, if ultimately,
the Special Court, after looking at all the relevant
circumstances, comes to the conclusion that the entire
property shoﬁld be released from attachment, we do not see
any reason why such a direction also cannot be given by the
Spe‘cial Court under Section 3, Sub-section (4). In such a
situation, if the entire property is required to be released from
attachment, the Special Court, in our view, can also direc.ét the

Custodian that the name of the notified person should b de-
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notified. This would be a necessary consequence of the power
of the Special Court to give proper directions in connection
with the property which the Custodian seeks to attach. If Sub-
section (4) is read in this light, the grievance of the Petitioner
relating to the validity of powers granted to the Custodian

under Section 3 would not survive.”

The abovesaid paragraph of Hitesh Shantilal Mehta [(1992) 3 Bom CR 716]
was relied upon by this Court in Harshad S. Mehta v. Custodian [(1998) 5 SCC 11.

36. This Court in L.S. Synthetics Lid. v. Fairgrowth Financial Services Lid.
and Anr [ (2004) 11 SCC 456] considered the judgment of Harshad S.

Mehta [(1998) 5 SCC 1] and in paragraphs 27 to 29 observed as under:

“27. This Court in para 14 was merely recording the submissions of one of
the notified parties. Even a question as to whether all properties of
notified persons would be subject to the statutory attachment under Sub-
section (3) of Section 3 of the said Act or not did not arise for

consideration therein.,

28. Therein indisputably this Court was referring to a judgment of the
Bombay High Court but did not pronounce finally on the correctness or

otherwise thereof.

29. In Hitesh Shantilal Mehta ((1992) 3 Bom ZR 716] the Bembay High
Court appears to have merely held that in appropriate cases the Special
Court would have the power to direct the Custodian to release such
property from attachment, in the event, it is found that the property which
is attached has no nexus with the illegal dealings in securities belonging to
banks and financial institutions during the relevant period and/or there are
no claims or liabilities which have to be satisfied by attachment and sale

of such property. Once it is held that a debt can be the subject-matter of

Cattachment, the provisions of Sub-section (3) of Section 3 of the said Act
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would squarely be applicable in view of the fact that the same was the
property belonging to a notified person. This position in law is not
disputed. Such attached property, thus, if necessary, for the purpose of
dischérging the claims and liabilities of the notified person indisputably
__“woixld stand attached and can be applied for discharge of his Liabilities in

terms of Section 11 of the said Act”

~
7

37. In paragraphs 45, 46 and 47

Custodian and Ors [ (2009) 10 SCC 564 ] this Court held as under:

of Jyou Harshad Mehta and Ors, v,

“45. 1t 1s contended by the learned Counsel for the Appellants Mr
Syed that if any of the properties or assets of the notified parties
have no nexus with the illegal securities transactions, the same can

be released from attachment or at least need not be sold.

46. 1t has further been argued that no evidence has been adduced
that loans given by M/s Harshad S. Mehta to his family members or
monies used by Shri Harshad Mehta for purchase of his flat were
acquired from the tainted funds. It is submitted by the Appellants
that unless it can be shown that the properties in question were
acquired from the tainted funds they would be iiable to be released
from attachment. It is argued that the fact that the properties had
been purchased much before the securities scam would go on to

show that they had nonexus with the funds diverted there from.

47, In our opinion the arguments advanced on behalf of the
Appellants need to be rejected at the outsel because a plain reading
of the sections of the Special Act would clearly point otherwise. In
our opinion the attachment of all the properties in terms of Sub-
section (3) of Section 3 of the Special Act is automatic. The
attachment restricts sale of the properties whicii have been acquired
from 1llegal securities transaction. The Sul-section specifically

mentions that on and from the date of the notification, "any property,

v ’.,‘“.',W‘///;:/)
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movable or immovable, or both", belonging to anv person notified

under the Act shall stand attached™....

38, In Ashwin S. Mehia v. Custodian and Ors. [(2006) 2 SCC 385] in paragraph 15,

this Court observed as under:

“15. The Act provides for stringent measures. [t was enacted for dealing
with an extraordinary situation in the sense that any person who was
involved in any offence relating to transactior of any security may be
notified, whereupon all his properties stand attached. The provision
contained in the Act being stringent in nature, the purport and intent
‘thereof must be ascertained having regard to the purpose and object it
seeks to achieve. The right of a person notified to file an application or to
raise a defence that he is not hable in terms of the provisions of the Act or,
in any event, the properties attached should not be soid in discharge of the
liabilities can be taken at the initial stage by filing an application in terms
“of Sub-section (2) of Section 4 of the Act. But, at the stage when liabilities
are required to be discharged, the notified persons may raise a contention

the purnose of establishing that the properties held and

mter a
}?JOSSCSSCd by then are sufficient (0 meet their Hab littes, In terms of the
provisions of the Act, the Special Court had been conferred a very wide

power.”
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31, It must be pointed out that earlier all these matters were before
Justice D.K. Deshmukh (as he then was) and he was dealing with all

these cases and only after his retirement these cases have been assigned

to me.

3 |
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33 For the aforesaid reasons all the Applications are dismissed.

Sdi .
(VM. KANADE, J.)
Judge Special Court
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