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every place in the judgment where the Court records the finding or makes an
observation i n  regard t o  the  appropriate charge against the  accused, i t
qualifies the finding or the observation by saying "on the materials produced a
by the prosecution f o r  framing charge". " A t  th is stage", i s  a  k i nd  o f  a
constant refrain in  that judgment. The 1996 judgment was rendered at the
stage o f  Sections 209/228/240 o f  the Code and we are completely unable to
see how the judgment can be read to say that i t  removed f rom the Code
Sections 323, 216, 386, 397, 399, 401, etc. or denuded a competent court o f
the powers under those provisions. In  our view, on the basis o f  the material b
on record, i t  is wrong to assume that the 1996 judgment is a fetter against the
proper exercise o f  powers b y  a  court o f  competent jurisdiction under the
relevant provisions of  the Code.

12. I f  according to the curative petitioner, the learned Magistrate failed to
appreciate t h e  correct  l ega l  pos i t ion a n d  misread t h e  decis ion dated
13-9-19961 as tying his hands from exercising the power under Section 323
or under Section 216 o f  the Code, i t  can certainly be corrected b y  the
appellate/Revisional Court. I n  fact, the revision petitions though belatedly
filed by the State o f  Madhya Pradesh and CBI (which are sti l l  pending) have
asserted this position in the grounds of  revision. Moreover, no ground falling
within the parameters o f  Rupa Ashok Hurra v. Ashok Hurra2 is made out in
the curative petitions. Also, no satisfactory explanation is given to f i le such
curative petit ions af ter  about 1 4  years f r o m  the 1996 judgment o f  the
Supreme Court. The curative petitions are therefore dismissed.

13. Nothing stated above shall be construed as expression of any view or
opinion on  the merits o f  the matters pending before the learned Sessions
Judge, Bhopal.

(2011) 6 Supreme Court Cases 220
(BEFORE P. SATHASIVAM AND DR. B .S .  CHAUHAN,

RASILA S. MEHTA AND OTHERS A p p e l l a n t s ;
Versus

CUSTODIAN, NARIMAN BHAVAN, MUMBAI .  . R e s p o n d e n t .  f
Civil Appeals No. 2924 of 2008t with Nos. 2915 of 2008,
3377 of 2009 and 4764 of 2010, decided on May 6, 2011

A. Securities, Markets and Exchanges —  Special Court  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(2), 3(3)
and 11 —  Persons who may be notified —  Notification o f  appellants —
Phrase "involved in the offence" used in 1992 Act —  Applicability of, to 9
family members (appellants) o f  deceased H  (prime accused in  securities
scam) —  Held, in construing said words, rule of noscitur a sociis may be
applied —  Object of Act is to punish offender and recover public funds —
Appellants could be reasonably suspected to be involved on basis of various

2 (2002) 4 SCC 388
t  From the Judgment and Order dated 26-2-2008 of  the Special Court (Trial of Offences Relating

to Transactions in Securities) at Bombay in Misc. Petition No. 2 of 2007

In Yellow:Appellants being housewives it is impossible for such persons to have such huge amounts of monies unless they were the beneficiaries of monies diverted 
by late Shri Harshad Mehta. Notification was upheld by Hon’ble Supreme Court on inadmissible and unproven material as it is well settled law that Reports of 
Committees like Janakiraman Reports, Joint Parliamentary Committee and IDG Reports are inadmissible in any proceedings before Court:61
In Blue:The sources of monies were disclosed and even as mother Smt Rasila Mehta paid full brokerage and also interest @ 12% p.a.: 62,71
In Pink:Once all claims are satisfied then only monies or properties of notified person can be directed to be released. Negates Harshad Mehta group theory:46,47
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investigation reports and fact that they were joint family members o f
deceased H  and his group H M G  —  Already 28 family members of H  had

a b e e n  notified —  I t  was not necessary that appellants should be accused of
any offence —  Custodian was justified i n  notifying appellants under
provisions of Act as they come under purview of "involved in the offence" —
Interpretation of Statutes — Subsidiary rules — Noscitur a sociis — Words
and Phrases — "Involved in the offence", "involved", "offence"

Sometime in  1992 i t  was noticed that frauds and irregularities involving
b thousands of  crores of  rupees were committed by some stock brokers and other

persons i n  collusion w i t h  certain banks a n d  financial institutions. A f t e r
investigations, name of  H emerged to fore. Thereafter, the Government of  India
enacted the Special Cour t  (Tr ia l  o f  Offences Relating t o  Transactions i n
Securities) Act ,  1992 (the Act)  and subsequently the Rules were formulated
thereunder. In  the interim time, CBI issued freeze orders on accounts o f  the
appellants on the ground that there were recipients of monies diverted by H. The
Custodian acting under the provisions o f  the Special Court (Trial o f  Offences
Relating to Transactions in Securities) Act, 1992, notified 29 entities except the
appellants. These persons were notified on the basis o f  information/complaint
received f rom the Ministry o f  Finance which relied upon the Janakiraman
Committee Report. Other  fami ly  members o f  H  and the appellants were
constituting a  jo int  fami ly and a l l  the properties were managed b y  fami ly
members including the appellants. After notification of  29 entities, the properties

d o f  H  and others including the appellants was managed b y  the Custodian.
Therefore, the Custodian f i led a n  application f o r  treating the appellants as
benamidars o r  fronts o f  H  and t o  util ise their  properties f o r  discharge o f
liabilities.

The appellants challenged that application and prayed that the properties be
declared as free f rom attachment. O n  the complaint o f  Canbank Financial

e Serv ices  Ltd., the Custodian notified the appellants under Section 3(2) of the Act.
The appellants filed an application for denotification, which was rejected by the
Special Court. Hence these appeals questioning the val idity o f  attachment,
notification and complaint.

Dismissing the appeals, the Supreme Court
Held :

The contention of the appellants is that since they have not been charged for
any offence, they cannot be notified under the Act. According to the appellants,
the phrase "involved in the offence" could only mean "accused of the offence"
and since they are not charged wi th any offence they cannot be notified. I n
construing the abovementioned words which are used in association with each
other, the rule o f  noscitur a sociis may be applied. I t  is a  legitimate rule o f
construction to construe words in an Act of  Parliament with reference to words

f •  ound in immediate connection with them. The actual order of these three words
in juxtaposition indicates that meaning o f  one takes colour from the other. The
rule is explained differently: that meaning of doubtful words may be ascertained
by reference to the meaning of words associated with them. ( P a r a  73)

Ahmedabad (P) Primary Teachers' Assn. v. Administrative Officer, (2004) 1 SCC 755 : 2004
SCC (L&S)  306, relied on
Therefore, i n  the present case the nature o f  "offence", i n  which the

h appel lants are allegedly involved, is to be taken into consideration. The Act does
not create an offence for which a particular person has to be charged or held
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guilty. Thus the phrase "involved in the offence" would not mean "accused of the
offence". Also, the appellants could have been reasonably suspected to have been
involved in the offence after consideration of the various reports of  Janakiraman a
Committee, Joint Parliamentary Committee and Inter-Disciplinary Group (IDG);
and also the fact that 28 members o f  the Harshad Mehta Group including his
family members/entities were notified under the Special Court Ordinance itself.
The above factual matrix was sufficient for the satisfaction o f  the Custodian to
notify the appellants. ( P a r a  74)

The object of the Act is not merely to bring the offender to book but also to
recover what are ultimately public funds. Even i f  there is a nexus between a third b
party, an offender and/or property the third party can also be notified. The word
"involved" in Section 3(2) of the Special Court Act has to be interpreted in such
a manner so as to achieve the purpose of the Act. ( P a r a s  75 to 78)

Ashwin S. Mehta v. Custodian, (2006) 2 SCC 385, relied on
B. Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f

Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(2), 3(3),
4(2) and 11 —  Notification of close family members of H  (main accused in
security scam o f  1992) —  Legality o f  —  Held, initially knowledge o f
transactions of  H  was not available —  Upon investigation, Janakiraman
Committee, JPC and I D G  pointed out involvement o f  appellant family
members of  deceased H  —  Reports of  all these bodies were prepared by
experts — Moreover, appellants failed to disclose their source of income —
It was impossible for  appellants, being housewives, to  have such huge
amounts of money unless they were beneficiaries of monies diverted by late
H  and his other family members who were notified, and firms belonging to
HMG —  Correspondence of  appellants with various authorities indicated
that there was joint family business and transactions within family members
—  Appellants were only fronts of late H  — Special Court was justified in
drawing conclusion that appellants received monies from notified entities —
Hence their notification was valid ( P a r a s  52 to 72)

C. Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(2), 3(3)
and 3(5) — Notification of appellants — Reliance placed upon Janakiraman
Committee Report, JPC Report and IDG Report without giving appellants
an opportunity to go through contents thereof — Justifiability of — Held, f
there is no criminal prosecution against these appellants and in the event of
prosecution, all documents relied on by them could be furnished — Special
Court relied on the material provided by the bodies constituted by RBI  or
Government of India —  The bodies so constituted consisted of experts —
These bodies had investigated matter and had collected relevant material —
Hence Custodian and Special Court were justified in relying on reports of
various bodies — Evidence Act, 1872, S. 45 ( P a r a s  55 and 57)

Childline India Foundation v. Al lan John Waters, (2011) 6 SCC 261, relied on

D. Securities, Markets and  Exchanges —  Special Court  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(2), 3(3)
and 3(5) —  Notification of appellants —  Reliance on auditor's report —
Validity o f  —  Held, court o r  members o f  Bar are not conversant with
accounting procedure —  Hence, Special Court was justified i n  placing
reliance on auditor's report — Evidence Act, 1872, S. 45

C

d

e
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RASILA S. MEHTA v. CUSTODIAN 2 2 3
Held :

The appellants objected to the order of the Special Court for fully relying on
a t h e  auditor's report. This objection is rejected for the following reasons. First of

all, the issue relates t o  accounting o f  several persons. Several volumes o f
accounts relating to various members o f  H's family have to be scrutinised. The
court and members of the Bar are not conversant with the accounting procedures
and in such event assistance from an established chartered accountant f i rm is
needed. In fact, even during the course of  arguments in respect of  questions by

b t h e  court, the appellants themselves sought the assistance o f  persons who are
conversant wi th accountancy. I n  view o f  how complicated the matter is and
complicity of several persons, there was nothing wrong on the part of the Special
Court getting a report from M/s Vyas &  Vyas, who are recognised chartered
accountants. The order of  the Special Court does not suffer from any infirmity
and there was sufficient material before the Custodian to arrive at a satisfaction
that monies had been diverted by H  to the appellants. ( P a r a  72)

E. Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(2), 3(3)
and 11  —  Locus standi to  file complaint —  "Financial institution" i n
S. 11(2)(b) — Scope of — Held, includes those institutions whose funds were
siphoned off in the 1992 securities scam —  Complaint lodged by CANFINA
—  Maintainability of — Held, complainant CANFINA is a 100% subsidiary

d o f  a nationalised bank and was subjected to investigation by RBI  through
Janakiraman Committee and other committees —  Object of the Act is to
recover monies siphoned out of banks and financial institutions in the 1992
securities scam — Hence, complaint filed by CANFINA was maintainable —
Special Court (Trial  o f  Offences Relating to Transactions in  Securities)
Rules, 1992, Rr. 2(b) and 3

e F .  Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 — Ss. 3(2), 7, 9 &
9-A a n d  R r.  2 (b )  &  3  o f  Special Cour t  Rules, 1992 —  Complaint/
Information to Custodian — Defects therein — Effect on maintainability —
Held, claim of complainant CANFINA falls within framework of Act — Lack
of affidavit or verification does not make it inadmissible — There is nothing
in Act or Rules for rejection of complaint on such ground —  R. 3 does not
provide for mandatory rejection in case of defects — If  information received
by Custodian is sufficient to constitute an offence under Act, then he may
notify persons concerned —  Hence, lack o f  accompanying affidavit o r
verification did not render complaint defective —  Special Court (Trial of
Offences Relating to Transactions in Securities) Rules, 1992, Rr. 2(b) and 3

•  H e l d :
The complaint has been received from CANFINA which is a 100% subsidiary

of Canara Bank, a nationalised bank. The term "financial institution" has not
been defined under the Act. I t  became necessary to enact the Special Court Act
because o f  the large-scale irregularities which came to l ight as a result o f  the
investigations by RBI into the affairs o f  various banks and financial institutions

h w h o s e  monies were siphoned off. Thus the Statement of  Objects and Reasons
makes it clear that the purpose and the object of the 1992 Act was to recover and
return monies to those banks and financial institutions from whom the monies



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2022 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Ashwin Mehta
Page 5         Monday, May 16, 2022
SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.

O C C

0NLINEiO True Print'

SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.
Page 5 M o n d a y ,  May 16, 2022
Printed For: Ashwin Mehta
SCC Online Web Edition: http://www.scconline.com
TruePrintTm source: Supreme Court Cases, © 2022 Eastern Book Company.

224 S U P R E M E  COURT CASES ( 2 0 1 1 )  6 SCC
were siphoned off. I t  is thus clear that the bodies which were sought to be
covered were the banks and financial institutions whose affairs were investigated
into by  RBI.  The investigation was conducted by  RBI  through Janakiraman
Committee, Joint Parliamentary Committee and Inter-Disciplinary Group. The
affairs o f  CANFINA were also investigated by  the various committees as a
financial institution. I t  has come to light that there was large-scale siphoning out
of monies from CANFINA also as held by the Special Court in another case. The
argument that CANFINA should not be treated as a financial institution after the
rejection b y  R B I  to  consider CANFINA as a  financial institution, cannot be
accepted since this straitjacket definition should be applied to the provisions o f
other Acts l ike the Debts Recovery Act, the Companies Act, the Securitisation
and Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002, etc. The term "financial institution" for the purposes of  this Act should be
interpreted in accordance with the Statement of Objects and Reasons of the Act.

(Paras 79 and 80)
Thus, at the very inception o f  this Ac t  are the investigations by RBI  and

these investigations were carried on by Janakiraman Committee. The Act  was
intended to be applied to the workings o f  the banks and financial institutions
(though not  covered by  the strict definition o f  the term but involved in  the
securities scam o f  1992) i n to  whose affairs Janakiraman Committee had
investigated. CANFINA was one such non-banking financial institution that
Janakiraman Committee had investigated and thus i t  was meant to be covered
under the Act. ( P a r a  81)

The claim o f  CANFINA falls under Section 11(2)(b) o f  the Ac t  and their
complaint falls under Rule 2(b) o f  the Special Court Rules. Thus the fact that it
was not accompanied by an affidavit and duly verified by  a  Magistrate or  a
notary public, does not make it  an inappropriate complaint for consideration by
the Custodian. ( P a r a  82)

Further, Rule 3 illustrates situations whereby the Custodian may reject a e
complaint which is not accompanied by copies o f  documents referred to in the
information or complaint, or is vague or does not contain the name and address
of the sender. This Rule also does not make i t  mandatory on the Custodian to
reject a complaint i f  i t  does not accompany the above details. I f  the material
information or  the documents received by the Custodian are sufficient i n  his
opinion, to reveal that a person is involved in an offence referred to in Section
3(2) o f  the Act, he may proceed to notify the name o f  the person under that
sub-section. Thus the satisfaction of the Custodian is of  a subjective nature and is
not violative o f  rules o f  natural justice. The power to deal wi th the property
ultimately lies with the Special Court. ( P a r a s  83 and 84)

G. Securities, Markets and Exchanges —  Special Court  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Generally —
Interpretation of, discussed in detail ( P a r a s  20, 21 and 76 to 78)

Jyoti Harshad Mehta v. Custodian, (2009) 10 SCC 564 : (2010) 2 SCC (Cri) 1494, relied on

H. Securities, Markets and Exchanges —  Special Court  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(3), 4(2)
and 11 —  Attachment of properties of notified person — Non-provision for
pre-decisional hearing before attachment —  Legality o f  and reasons
therefor —  Sufficiency and adequacy o f  post-decisional hearing that is
provided for — Held, scheme of the Act does not provide for pre-decisional

a

b

C

d
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hearing and the same is not contrary to rules of natural justice — If  notified
person is aggrieved then he may file an application under S. 4(2) before

a Spec ia l  Court, which is presided over by a sitting High Court Judge —  I f
materials adduced by notified person are convincing then Special Court
may reconsider attachment a n d  disposal o f  property —  Automatic
attachment has been provided for in the Act to prevent diversion of funds —
Administrative Law — Natural Justice — Audi Alteram Partem — Right to
Hearing — Post Decisional Hearing — Criminal Law — Attachment
Held :

The provisions of the Act do not provide for a pre-decisional hearing before
notification but contain an impeccable milieu for a fair and just post-decisional
hearing. The fact that i t  does not provide for  a pre-decisional hearing is not
contrary to the rules o f  natural justice because the decision of  the Custodian to
notify does not ipso facto take away any right o f  the person thus notified nor
imposes any duty on him. ( P a r a s  49 and 31)

C S w a d e s h i  Cotton Mil ls v. Union o f  India, (1981) 1 SCC 664, followed
Attachment of property is a natural consequence of notification and not sale

of the property. The power to order a sale o f  the property lies only with the
Special Court under Section 11 and it is at this juncture where the notified person
can be adversely affected. Thus, Section 4(2) provides that any person aggrieved
by the notification can file a petition objecting to the same within 30 days of  the

d d a t e  of  the issuance o f  the notification. The Special Court is presided over by a
sitting Judge o f  the High Court. A l l  material before the Custodian is placed
before the Special Court which independently analyses al l  the material while
deciding the application filed by the notified party challenging the notification.
This amounts t o  post-decisional hearing satisfying the principles o f  natural
justice. Also a pre-decisional hearing would frustrate the entire purpose o f  the
Act. I f  there is time given to show cause why a person should not be notified,

e t h a t  time could practically be utilised to further divert the funds, i f  any, so that it
becomes even more difficult to trace them. ( P a r a  50)

Hitesh Shantilal Mehta v. Union o f  India, (1992) 3 Born CR 716, held, approved
Harshad Shantilal Mehta v. Custodian, (1998) 5 SCC 1; L.S. Synthetics Ltd. v.  Fairgrowth

Financial Services Ltd., (2004) 11 SCC 456, relied on

I. Securities, Markets a n d  Exchanges —  Special Cour t  (Tr ia l  o f
f O f fences  Relating to Transactions in Securities) Act, 1992 —  S. 3(3), 4(2)

and 11 — Attachment, distribution and sale of properties of notified person
—  Nature and scope —  Properties covered —  Held, properties of notified
person which may be attached, distributed and sold are not restricted to
properties related to illegal transactions or acquired by use of tainted funds
only —  S.  3(3)  provides fo r  automatic attachment o f  a l l  movable o r
immovable properties o f  offender with a  view to  prevent diversion o f
properties b y  offender —  Statutory period specified under S .  3(2)  is
irrelevant f o r  attachment o f  properties a n d  sale o f  the same —  A l l
properties which are attached would be liable to be sold for redemption of
liabilities till the date of notification under S. 11 of the Act — Criminal Law
—  Attachment —  Restitution —  Disgorgement of gains of wrong-doer —

h Smugglers and Foreign Exchange Manipulators (Forfeiture o f  Property)
Act, 1976 — Ss. 3(1)(c) and 4
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Held :
Section 3(3) of the Act provides for an automatic attachment of all properties

as a  consequence o f  notification. I t  postulates that on and from the date o f  a
notification all properties movable, immovable or both, belonging to the notified
party on and from the date of  the notification stand attached. Attachment of  all
the properties in terms of  Section 3(3) o f  the Act is automatic. The said section
does not  provide any qualification that the properties which are liable to be
attached should relate to the illegal transactions in securities in respect of which
the Act was brought in force. Had Parliament intended otherwise it  would have
specifically provided for the same as was done under the Smugglers and Foreign
Exchange Manipulators (Forfeiture of Property) Act, 1976.

(Paras 29 and 42)
Section 11 o f  the Act provides that all the properties which stand attached to

the Special Court under Section 3(3) are available for distribution under Section
11 o f  the Act. There is again nothing which suggests that the attachment under
Section 3(3) or the distribution must be restricted only to sale of such properties
which have been acquired by use of tainted funds. The statutory period [specified
under Section 3(2)] is irrelevant for the attachment of properties and sale of  the
same. Al l  properties which are attached would be liable to be sold for redemption
of liabilities t i l l  the date o f  notification under Section 11 o f  the Act .  The
properties which stand attached by  the Custodian are used to  discharge the
liabilities in full as far as may be in the order prescribed under Section 11(2) of
the Act. ( P a r a s  41 and 43)

Harshad Shantilal Mehta v. Custodian, (1998) 5 SCC 1; L.S. Synthetics Ltd. v.  Fairgrowth
Financial Services Ltd., (2004) 11 SCC 456; Jyoti Harshad Mehta v. Custodian, (2009)
10 SCC 564 : (2010) 2  SCC (Cr i )  1494; Ashwin S. Mehta v. Custodian, (2006) 2  SCC
385, relied on

Hitesh Shantilal Mehta v. Union o f  India, (1992) 3 Born CR 716, held, approved

J. Securities, Markets a n d  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 3(3), 4(2),
9-A and 11 —  Release of  attached properties of notified person —  When
permissible —  Held, Special Court is duty-bound to see that all liabilities
covered under the Act are discharged from properties of notified person —
Once there is attachment then Court is duty-bound to recover it for purpose
of distribution —  Once a l l  claims are  satisfied then only monies o r
properties of notified person can be directed to be released

(Paras 47 and 46)
L.S. Synthetics L t d  v .  Fairgrowth F inanc ia l  Services Ltd. ,  (2004)  11  S C C  456;  Jyo t i

Harshad Mehta v. Custodian, (2009) 10 SCC 564 : (2010) 2 SCC (Cri) 1494, relied on
A.K. Menon, Custodian v. Modern Chemical Corpn., (2002) 1 A l l  MR 180, cited

K. Securities, Markets and Exchanges —  Special Court  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Ss. 4(2) and
3(2) — Hearing to notified person under S. 4(2) — Scope of — Held, S. 4(2)
provides for a hearing as regards correctness or otherwise of a notification if
an appropriate application therefor is filed within 30 days of the issuance of
such notification ( P a r a  31) h

C
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e

f
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L. Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 — Ss. 11 and 3 —

a Not i f i ed  properties —  Maintenance and repair charges therefor — Interest
and penalty charged thereon by Custodian from appellant notified persons
—  Validity o f  —  Custodian paying maintenance and repair charges o f
notified properties so that their value does not get depreciated — Custodian
charging interest on such payments made and penalty — Held, as appellants
had deposited some amount and had been agitating matter since long time,

b n o t  proper for Custodian to collect interest or penal charges for arrears of
maintenance and repair charges —  Custodian given liberty however to
adjust amounts deposited by appellants in court in respect of maintenance
and repair charges but without levying interest or penalty

(Paras 91 and 92)
Harshad Shantilal Mehta v. Custodian, (1998) 5 SCC 1, relied on

M. Securities, Markets and  Exchanges —  Special Cour t  (Tr ia l  o f
Offences Relating to Transactions in Securities) Act, 1992 —  Generally —
Object and nature o f  —  Restated —  Held, object is speedy recovery o f
monies involved and punishment of guilty involved in irregularities — Act is
stringent in nature ( P a r a s  7, 28 and 33)

G-D/A/48082/CR
d  Advoca tes  who appeared in this case :

K.K. Venugopal, Senior Advocate [ I .H.  Syed, Varinder K r.  Sharma, M s  Kamin i
Jaiswal, Sham Mohan, Ms B. Vijayalakshmi Menon, Tushad Cooper, Ms Sangeeta
Mandal, Kayesh Begg, Ms Taruna A. Prasad (for M/s Fox Mandal &  Co.), Arvind
Kr. Tewari, Subramonium Prasad, Ms S. Majumdar and Shyam Nanda, Advocates]
for the appearing parties.
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The Judgment of the Court was delivered by

P. SATHASIVAM, J.— Civi l  Appeal No. 2924 o f  2008 has been f i led by
Smt Rasila S. Mehta, mother of  late Harshad S. Mehta and Civi l  Appeal No.
2915 o f  2008 has been f i led b y  Smt Rina S. Mehta, sister-in-law o f  late

h H a r s h a d  S. Mehta against the f ina l  judgment and order dated 26-2-2008
passed by the Special Court under the provisions o f  the Special Court (Trial
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of  Offences Relating to  Transactions i n  Securities) Act ,  1992 (hereinafter
referred to as "the Act")  at Bombay in Miscellaneous Petitions Nos. 2 and 1
of  2007 respectively whereby the Special Court  dismissed their petitions a
challenging t h e  Not i f icat ion da ted  4-1-2007 issued b y  t h e  Custodian
exercising powers under Section 3(2) o f  the Act notifying the appellants.

2. Civi l  Appeal No. 3377 of  2009 has been filed by Smt Jyothi H. Mehta,
widow of  late Shri Harshad S. Mehta and six others against the judgment and
order dated 13-3-2009 passed by the Special Court in approving Report No.
19 o f  2008 f i led b y  the Custodian in  respect o f  outstanding dues towards
Flats Nos. 32-A, 32-B, 33, 34-A and 34-B on the third floor and 44-A, 44-B
and 45 on the fourth f loor together wi th terrace area on the third f loor and
eight car parking spaces in Madhuli Cooperative Housing Society Ltd., Worli
belonging to late Harshad S. Mehta as wel l  as other related notified entities
of  the Harshad Mehta Group.

3. Civi l  Appeal No. 4764 of 2010 has been fi led by Smt Rasila S. Mehta
challenging t h e  o rder  dated 7-5-2010 passed b y  t he  Special  Cour t  i n
approving Report No. 23 o f  2009 o f  the Custodian on outstanding dues o f
Madhuli Cooperative Housing Society Ltd., Wor l i  as on 31-3-2009 towards
Flat No. 31 on the third floor belonging to her being a notified party.

4. Since al l  the parties in the above appeals are family members o f  late
Harshad S. Mehta and the orders challenged were o f  the Special Court, the
same are being disposed of by the following common judgment.

Br ie f  facts
5. Sometime i n  1992,  i t  was not iced that  frauds a n d  irregularities

involving colossal amounts o f  money were committed b y  certain stock
brokers and other persons as also by certain banks and financial institutions. e
The amounts involved in the said frauds and/or irregularities were estimated
to run  in to  several thousand crores. The  Central Government, therefore,
formed an opinion that i t  was necessary t o  take immediate steps t o  t r y
offences relating to such transactions in securities and for matters connected
therewith or incidental thereto. The President of India thereupon promulgated
an Ordinance on 6-6-1992 known as the Special Court (Tr ial  o f  Offences
Relating t o  Transactions i n  Securities) Ordinance, 1 9 9 2  a n d  t h e  sa id
Ordinance came into force on the same day. The said Ordinance with certain
modifications became the Ac t  when the assent o f  the President was given
thereto on 18-8-1992 and the said Act was deemed to have come into force
on 6-6-1992, namely, the  date o n  wh i ch  the  sa id  Ordinance had  been
promulgated.

6. On 6-6-1992 the Central Government had also framed certain rules
under the provisions o f  Section 1 4  o f  the said Ordinance known as the
Special Cour t  (Tr ia l  o f  Offences Relating t o  Transactions i n  Securities)
Rules, 1992 (hereinafter referred to as "the Rules"). The said Rules came into
force on 6-6-1992 and continue in force after the enactment of  the Act under
Section 15(2) of  the Act and/or Section 24 of the General Clauses Act, 1897.
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7. The object o f  the Act, as apparent f rom the provisions thereof, is to
ensure that offences relating to  securities were expeditiously tr ied and i t ,

a there fo re ,  provides fo r  the establishment o f  a Special Court. The Ac t  also
provides that an appeal lies f rom the judgment, sentence or order, not being
interlocutory order, o f  the said Special Court to the Supreme Court o f  India
both on facts and on law. A n  important object o f  the said Act  is to ensure
speedy recovery o f  the huge amounts involved, to punish the gui l ty in such
irregularities o r  fraud and to restore confidence i n  and maintain the basic

b i n t e g r i t y  and credibility of  the banks and financial institutions.
8. On 13-5-1992, the Central Bureau o f  Investigation ( in  short "CBI " )

issued freeze orders under Section 102 of the Code of  Criminal Procedure (in
short "the Code") on all the bank accounts o f  Smt Rasila S. Mehta and Smt
Rina S. Mehta on the ground that the appellants are recipients o f  monies
diverted by M/s Harshad S. Mehta from banks and financial institutions. This

C w a s  a preventive measure taken by CBI which powers are normally invoked
pending investigation to bring wi th in their fold, any property which is the
subject-matter o f  an offence. Since then, a l l  the charge-sheets came to  be
filed b y  C B I  after thorough investigation and tr ial  has been completed in
several cases.

9. Based on  the provisions o f  the Ac t ,  o n  8-6-1992, the Custodian
d n o t i f i e d  29 entities except the appellants (Sint Rasila S. Mehta and Smt Rina

S. Mehta) in the Mehta family comprising four brothers, the wives o f  three
brothers, their three HUFs, a partnership f i rm, three brokerage firms i n  the
family and 15 corporate entities promoted b y  them. These persons were
notified on the basis o f  information/complaint received from the Ministry o f
Finance in  which the Janakiraman Committee Report was cited and relied

C u p o n .
10. On 25-1-1994, an amendment was carried out in  the Act,  wherein,

Section 9-A was inserted to confer civil jurisdiction to the Special Court. Smt
Rasila S. Mehta and Smt Rina S. Mehta were active investors and had built
up a portfolio o f  investments which has appreciated in value over the years,
more particularly, during the last three years. They own one each o f  the nine
flats a t  Madhu l i  Cooperative Housing Society L td .  w h i c h  are merged/
amalgamated with other flats under the occupation o f  the joint  family. The
bank accounts and shareholdings o f  these appellants are held joint ly where
the appellants are the first holders and their family members are joint/second
holders. Due to  the fact that joint/second holders are notif ied entities, the
assets o f  the appellants have been treated as attached on and from 8-6-1992
and the same are being managed by the Custodian for the last 15 years.

11. On  21-7-2006, the Custodian preferred a  common Miscellaneous
Petition No. 20 of  2006 against Smt Rasila S. Mehta and Smt Rina S. Mehta
seeking relief of a declaration that the said appellants are benamis and fronts
of  late Harshad S. Mehta  and other noti f ied entities and, therefore, their

h asse ts  should be utilised in discharge o f  their liabilities. The appellants also
filed M A No. 291 o f  2006 on 11-9-2007 seeking rel ief of  a declaration that
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all the assets belonged to them and they were the first holders, namely, bank
accounts and fixed deposits and the shareholdings may be declared as free
from attachment. a

12. On 4-1-2007, the Custodian issued a Notification notifying both the
appellants under Section 3(2)  o f  the A c t  f o r  which a  publ ic  notice was
published in the newspapers on 6-1-2007. On 19-1-2007, Smt Rina S. Mehta
filed Miscellaneous Petition No. 1 o f  2007 and on 18-6-2007, Smt Rasila S.
Mehta f i l e d  Miscellaneous Pet i t ion N o .  2  o f  2007 f o r  t h e  r e l i e f  o f
denotification under Section 4(2) o f  the Act. I t  transpired that the appellants b
were notif ied on the basis o f  the alleged complaint by  Canbank Financial
Services Ltd. (in short "CANFINA"). On considering the materials, the Special
Court, by the impugned order dated 26-2-2008, dismissed the petitions f i led
by the appellants Smt Rasila S. Mehta and Smt Rina S. Mehta.

13. Inasmuch as the other two appeals relate to the orders passed on the
report submitted by the Custodian, there is no need to traverse all the details
as stated therein.

14. H e a r d  M r  I . H .  S y e d ,  l ea rned  counse l  f o r  t h e  appel lants;
Mr  Subramonium Prasad, learned counsel f o r  t he  Custodian; M r  K . K .
Venugopal, learned Senior Counsel for  intervenor Standard Chartered Bank
and Mr Tushad Cooper, learned counsel for intervenor State Bank of India.

15. M r  Syed, learned counsel for  the appellants after taking us through
the relevant provisions o f  the Act, the Rules and the materials available with
the Custodian as w e l l  as the reasonings o f  the Special Court  raised the
following contentions:

(i) The impugned notification is non-reasoned and non-speaking. The
validity o f  a statutory order must be judged by  a court o f  law by  the
reasons mentioned i n  the order i tsel f  and a  statutory order cannot be
explained and supplemented by fresh reasons in the shape o f  affidavit or
otherwise whereas i n  the present case the Special Court accepted the
same which is contrary to settled law.

(ii) De lay  o f  1 5  years i n  passing t h e  o rder  o f  notif ication i s
unreasonable. The explanation offered for delay is also unacceptable.

(iii) Material  rel ied upon i n  passing the order o f  notification i .e.
CANFINA's letter dated 28-12-2006 is not supported by an affidavit which
could not have been relied upon as i t  is contrary to the proviso to Rule 2
of  the Rules.

(iv) Reliance on the reports o f  the Joint Parliamentary Committee,
Jankiraman Committee, I D G  a n d  the  chartered accountants b y  the
Custodian is unacceptable.

(v) Pre-decisional hearing by the Custodian was required to be given
and in the case on hand such opportunity was not afforded.

(vi) No effective post-decisional hearing as the material relied upon
was not supplied in time.
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(vii) The Special Court erroneously held the transaction to be benami
in general o n  the basis o f  the chartered accountants' reports wi thout

a e x a m i n i n g  individual transactions.
(viii) The onus t o  establish the val idi ty, correctness, legal i ty and

propriety of  the notification order is on the Custodian but wrongly shifted
on the appellants.

(ix) Satisfaction o f  t h e  Custodian w h i l e  passing a n  o rde r  o f
notification should be objective and based on materials as provided in the

b R u l e s .
(x) T h e  Special Court  erroneously he ld  that the meaning o f  the

phrase "involved an offence" has attained finality by  this Court, though
the said question was left open. In  any event, the case o f  the Custodian
was that a sum of  ₹50 crores was diverted by M/s Harshad S. Mehta to
the appellants during the period 1-4-1990 to  6-6-1992. I n  such event,
monies transferred/diverted from the banks/financial institutions can only
be recovered from the appellants and nothing more.

(xi) The jurisdiction o f  the Special Court is l imited to the statutory
period only i.e. 1-4-1991 to 6-6-1992.

(xii) N o  interest can be levied on  the not i f ied parties as per  the
d j u d g m e n t  of  this Court in Harshad Shantilal Mehta v. Custodians.

16. On the other hand, M r  Subramonium Prasad, learned counsel for the
Custodian heavi ly relying o n  the circumstances f o r  passing the Ac t ,  the
Statement of Objects and Reasons and the relevant provisions submitted that:

(i) T h e  impugned order  o f  the Special Cour t  i s  va l i d  and  the
appellants have not made out any case for interference by this Court.

(ii) As per Section 4(2) o f  the Act, i t  is for the appellants to show to
the Special Court that they were not involved in any offence in securities
between 1-4-1991 to 6-6-1992.

(i i i) A  perusa l  o f  var ious repor ts  l i k e  t h e  aud i tor 's  repor t ,
Janakiraman Committee's Report, report o f  the Inter-Disciplinary Group
(IDG), report o f  Vinod K .  Aggarwal  and Co. coupled w i th  materials
placed and discussed, the impugned decision of  the Special Court cannot
be faulted with.

(iv) From the materials placed, i t  i s  clear that the appellants are
nothing bu t  f ron t  benamidars o f  Harshad S. Mehta  and there i s  n o
acceptable material to  show that the appellants were having sufficient
funds in  their hands due to the purchase and sale o f  shares by  placing
acceptable materials such as income tax returns, etc. Inasmuch as the
Special Court is manned by or  presided over by a sitting Judge o f  the
High Court, sufficient safeguards are provided in  the A c t  and, i n  any
event, the appellants have in no way been prejudiced.

(v) As per the provisions o f  the Act and interpreted by this Court on
h v a r i o u s  occasions, i t  is for  the appellants to make out a case before the

1 (1998) 5 SCC 1
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Special Court that they are not involved in any offence or that they have
no nexus.
17. M r  K.K. Venugopal, learned Senior Counsel for intervenor Standard a

Chartered Bank and Mr  Tushad Cooper, learned counsel for intervenor State
Bank o f  India assisted the Court  b y  highlighting the object and salient
features o f  the Act as well as huge financial implications on the banks due to
the act o f  Harshad S. Mehta in  the sale and purchase o f  shares. They also
highlighted that crores o f  public monies were lost due to  the conduct o f
Harshad S. Mehta and his family members which resulted in huge financial
loss to the banks.

18. Before going into the rival submissions, i t  is necessary to trace the
history o f  enactment o f  the Ac t .  T h e  Special Cour t  (Tr ia l  o f  Offences
Relating to Transactions in Securities) Act, 1992 (27 o f  1992) was legislated
to meet the necessity o f  establishing Special Courts for  the trial o f  offences
committed i n  relation to transactions i n  securities. Reserve Bank o f  India
found that  large-scale irregularities and  malpractices were found  i n  the
government and other securities through brokers i n  col lusion w i t h  bank
employees. This legislation was enacted to meet this situation. I t  is a short
Act containing o n l y  f i f teen sections. I t  deals w i t h  the establishment o f
Special Courts and defines jurisdiction and powers o f  the Special Court. I t
also defines civ i l  jurisdiction o f  such Special Courts. Provision o f  arbitration
was reserved and appeal cou ld  also be  preferred under the Ac t .  M u c h
protection was given for acts done in good faith and punishment for contempt
was also provided so that the provisions o f  the Act  would be more strictly
implemented.

Objects and reasons
19. The Statement of Objects and Reasons is as follows:

"(1) In the course o f  the investigations by the Reserve Bank of  India,
large-scale irregularities and malpractices were noticed in  transactions i n
both the government and other securities, indulged in by some brokers in
collusion with the employees of various banks and financial institutions. The
said irregularities and malpractices led to the diversion of funds from banks
and financial institutions to the individual accounts of certain brokers.

(2) To  deal wi th the situation and in  particular to ensure the speedy
recovery o f  the huge amount involved, to  punish the gui l ty and restore
confidence in and maintain the basic integrity and credibility of  the banks
and financial institutions the Special Court (Trial o f  Offences Relating to
Transactions in Securities) Ordinance, 1992 was promulgated on 6-6-1992.
The Ordinance provides for  the establishment o f  a Special Court wi th a
sitting Judge o f  a  H igh  Court f o r  speedy tr ial  o f  offences relating t o
transactions in securities and disposal o f  properties attached. I t  also provides
for appointment of one or more Custodians for attaching the property of the
offenders w i t h  a  v iew  t o  prevent diversion o f  such properties b y  the
offenders."
20. It is settled law that the objects and reasons o f  the Act are to be taken h

into consideration in interpreting the provisions of  the statute. I t  is incumbent

f
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on the court to strive and interpret the statute so as to protect and advance the
object and purpose o f  the enactment. Any narrow or technical interpretation

a o f  the provisions w o u l d  defeat t he  legislative pol icy.  T h e  cour t  must ,
therefore, keep the legislative policy in mind while applying the provisions o f
the Act to the facts of  the case.

21. I t  is a cardinal principle o f  construction o f  a statute or the statutory
rule that efforts should be made in construing the different provisions, so that
each provision may have effective meaning and implementation and in  the

b e v e n t  o f  any conflict a  harmonious construction should be given. I t  is also
settled law that literal meaning o f  the statute must be adhered to when there
is no absurdity in ascertaining the legislative intendment and for that purpose
the broad features o f  the Act  can be looked into. The main function o f  the
court is to merely interpret the section and in doing so i t  cannot rewrite or
redesign the section. Keeping all these principles in mind, let us consider the

C r e l e v a n t  provisions.

Relevant provisions
22. As  per Section 2(b), "Custodian" means " the Custodian appointed

under sub-section (1) of  Section 3". Section 2(c) "securities" includes:
"2. (c)(i) shares, scrips, stocks, bonds, debentures, debenture stock, units

d o f  the Unit  Trust o f  India or any other mutual fund or  other marketable
securities of a like nature in or of  any incorporated company or other body
corporate;

(ii) government securities; and
(iii) rights or interests in securities;"

and as per Section 2(d) "Special Court" means "the Special Court established
e u n d e r  sub-section (1) of  Section 5".

23. Among all the provisions Sections 3 and 4 are relevant which read as
follows:

"3. Appointment a n d  functions o f  Custodian.—(1) T h e  Central
Government may appoint one or more Custodians as it may deem fit for the
purposes of this Act.

f ( 2 )  The Custodian may, on being satisfied on information received that
any person has been involved i n  any offence relating to  transactions i n
securities after the 1st day of April, 1991 and on and before 6-6-1992, notify
the name of such person in the Official Gazette.

(3) Notwithstanding anything contained in the Code and any other law
for the time being in force, on and from the date of  notification under sub-
section (2), any property, movable or immovable, or both, belonging to any
person notified under that sub-section shall stand attached simultaneously
with the issue of the notification.

(4) The property attached under sub-section (3) shall be dealt with by
the Custodian in such manner as the Special Court may direct.

(5) The Custodian may take assistance of  any person while exercising
h h i s  powers or for discharging his duties under this section and Section 4.
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4. Contracts entered into fraudulently may be cancelled.—(1) I f  the
Custodian is  satisfied, after such inquiry as he may think f i t ,  that  any
contract or agreement entered into at any time after the 1st day o f  April,
1991 and on and before 6-6-1992 in relation to any property of  the person
notified under sub-section (2) of Section 3 has been entered into fraudulently
or to  defeat the provisions o f  this Act,  he may cancel such contract o r
agreement and on such cancellation such property shall stand attached under
this Act:

Provided that no contract or agreement shall be cancelled except after
giving to the parties to the contract or agreement a reasonable opportunity of
being heard.

(2) Any person aggrieved by a notification issued under sub-section (2)
of Section 3 or any cancellation made under sub-section (1) of  Section 4 or
any other order made by the Custodian in exercise of the powers conferred
on him under Section 3 or 4 may file a petition objecting to the same within
thirty days o f  the assent to the Special Court (Trial of  Offences Relating to
Transactions in  Securities) Bi l l ,  1992 by the President before the Special
Court where such notification, cancellation or order has been issued before
the date o f  assent t o  the Special Court (Tr ia l  o f  Offences Relating t o
Transactions i n  Securities) B i l l ,  1992 b y  the President and where such
notification, cancellation o r  order has been issued on or  after that date,
within thirty days of  the issuance of such notification, cancellation or order,
as the case may be; and the Special Court after hearing the parties, may
make such order as it deems fit."
24. Section 9 speaks about the procedure and powers of  the Special Court

and by way o f  an amendment with effect f rom 25-1-1994, Section 9-A was
inserted to confer jurisdiction, powers, authority and procedure of the Special
Court in  respect o f  civi l  matters. As  per Section 10, against any judgment,
sentence or order, not being interlocutory in nature o f  the Special Court, an
appeal shall lie to the Supreme Court both on facts and on law.

25. Like Sections 3 and 4, another important section is Section 11 which
reads as under:

"11. Discharge o f  liabilities.—(1) Notwithstanding anything contained
in the Code and any other law for the time being in force, the Special Court
may make such order as i t  may deem f i t  directing the Custodian for the
disposal of the property under attachment.

(2) The following liabilities shall be paid or discharged in full, as far as
may be, in the order as under—

(a) a l l  revenues, taxes, cesses and rates due f rom the persons
notified by  the Custodian under sub-section (2) o f  Section 3  t o  the
Central Government or any State Government or any local authority;

(b) all amounts due from the person so notified by the Custodian to
any bank or financial institution or mutual fund;

(c) any other liability as may be specified by the Special Court from
time to time."
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26. Section 13 makes it clear that:
"13. Act to have overriding effect.—The provisions o f  this Ac t  shall

a h a v e  effect notwithstanding anything inconsistent therewith contained in any
other law for the time being in force or in any instrument having effect by
virtue of any law, other than this Act, or in any decree or order of any court,
tribunal or other authority."

Section 14 empowers the Central Government to make rules for carrying out
the provisions of  the Act.

b 2 7 .  Based on the above statutory provisions, let us consider the claim of
the appellants, stand taken by the Custodian and the reasonings of  the Special
Court in passing the impugned orders.

Discussion
28. The objects of the Act are twofold:

(a) to punish the guilty, and
(b) to ensure speedy recovery of the huge amount involved.

"Amount involved" means the amount o f  the banks and financial institutions
alleged to  have been diverted to  the accounts o f  the offenders during the
statutory period from 1-4-1991 to 6-6-1992.

29. The attached properties can be dealt with by the Special Court under
d s u b -sections (3 )  and  (4)  o f  Section 3 ,  sub-section (2 )  o f  Section 4  and

Sections 9 -A and 11 o f  the Act .  Section 3(3) o f  the A c t  provides f o r  an
automatic attachment o f  all properties as a consequence o f  notification. The
object provides (sic is to provide for) the attachment o f  all properties o f  the
offender w i t h  a  v i ew  t o  prevent diversion o f  such properties. T h e  said
provision is a preventive provision.

e 3 0 .  Section 11  provides f o r  disposal and sale o f  attached properties
extinguishing the rights and t i t le o f  a notif ied party, wh ich  is  a  punitive
provision. Section 3 o f  the Act provides for appointment and functions of  the
Custodian. Sub-section (2) o f  Section 3 postulates that the Custodian may, on
being satisfied on information received that any person has been involved in
any offence relating to transactions in  securities after the 1st day o f  Apri l ,
1991 and on and before 6-6-1992 (the statutory period), not i fy the name o f
such person in the Official Gazette. Sub-section (3) o f  Section 3 contains a
non obstante clause providing that on and from the date o f  notification under
sub-section (2), any property, movable or immovable, or both, belonging to
any p e r s o n  n o t i f i e d  u n d e r  t h a t  s u b -section s h a l l  s t a n d  a t tached
simultaneously w i t h  the issue o f  the notif ication a n d  sub-section (4 )  o f

•  S e c t i o n  3 makes it clear that such attached property shall be dealt with by the
Custodian in such manner as the Special Court may direct.

31. In the Ordinance which preceded the Act, there was no provision for
giving post facto hearing to a notified person for cancellation o f  notification,
but such a provision has been made in the Act, as would appear from Section

h 4 ( 2 )  thereof. Sub-section (2) o f  Section 4, however, provides for a hearing as
regards correctness or otherwise o f  the notification notifying a person in this
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behalf, in the event an appropriate application therefor is filed within 30 days
of  the issuance of such notification.

32. Section 5 provides for establishment o f  the Special Court. Section 7 a
confers exclusive jurisdiction o f  Special Court. A perusal of  the Act makes it
clear that any prosecution in respect of  any offence referred to in sub-section
(2) o f  Section 3  pending in  any court is required to be transferred to the
Special Court.  Section 9  provides f o r  the procedure and  powers o f  the
Special Court. Section 9-A, which was inserted by Act 24 of  1994 with effect
from 25-1-1994, confers al l  such jurisdiction, powers and authority as were
exercisable, immediately before such commencement by  any c iv i l  court in
relation to the matter specified therein.

33. The Act  provides for  stringent measures. I t  was enacted for dealing
with an extraordinary situation in the sense that any person who was involved
in any offence relating t o  transaction o f  any security could be notif ied,
whereupon all his properties stood attached. The provision contained in the
Act be ing  stringent i n  nature, t he  purport  and  intent  thereof  must  b e
ascertained having regard to the purpose and object it seeks to achieve.

Provisions with regard to attachment
34. The vires o f  Sections 3(2), 3(3)  and 3(4) o f  the Ordinance were

challenged before the High Court o f  Bombay in  Hitesh Shantilal Mehta v. d
Union of India2. I t  was argued before the Bombay High Court that there is no
provision for hearing at the stage o f  notification i.e. Section 3(2) and also at
the stage o f  attachment o f  a l l  properties i.e. Section 3(3). Therefore, the
provisions are contrary to  the principles o f  natural justice and should be
struck down.

35. The Division Bench of  the High Court in para 8 o f  the said judgment e
observed as follows: (Hitesh Shantilal Mehta case2, Bom CR pp. 718-19)

"8. Had the provision been confined to  Section 3, sub-sections (2)
and (3),  the argument wh ich  is  advanced before us wou ld  have had
considerable force. I t  is undoubtedly true that neither in sub-section (2)
nor in (3) is there any provision for any hearing being given to the person
who may be notified; nor  is there any provision for any reasoned order
being passed by the Custodian at the time when he notifies such a person.
There is ,  however, a  further sub-section, namely, sub-section (4 )  o f
Section 3 which provides as follows:

3. (4) The property attached under sub-section (3) shall be dealt
with by the Custodian in such manner as the Special Court may direct.

This sub-section clearly contemplates that the power of  the Custodian to
deal with the property of  a person who has been notified is subject to the
orders and directions o f  the Special Court. Now, i n  the f irst place, the
Special Court under the Ordinance is a Court presided over by a sitting
Judge of  a High Court. This itself is a check on any arbitrary exercise o f
powers by  the Custodian. Secondly, the power o f  the Special Court to

2 (1992) 3 Bom CR 716
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give directions to the Custodian in respect o f  any attached property must
necessarily bring within its ambit, the power to order the release of  such

a p r o p e r t y  or any part of  it from attachment. I f  the person who is aggrieved
by his name being notified under sub-section (2) approaches the Special
Court and makes out, f o r  example, a  case that the property which is
attached o r  a  portion o f  i t  has n o  nexus o f  any sort w i th  the i l legal
dealings in securities belonging to banks and financial institutions during
the relevant period and/or that there are no claims o r  liabilities which

b h a v e  to be satisfied by attachment and sale of  such property, in our view,
the Special Court would have the power to direct the Custodian to release
such property f r o m  attachment. I n  the same way,  i f  ultimately, the
Special Court, after looking at al l  the relevant circumstances, comes to
the conclusion t h a t  t h e  en t i re  proper ty  shou ld  b e  released f r o m
attachment, we do not see any reason why such a direction also cannot be
given by the Special Court under Section 3, sub-section (4). I n  such a
situation, i f  t h e  ent i re  proper ty  i s  requi red t o  b e  released f r o m
attachment, the Special Court, in our view, can also direct the Custodian
that the name o f  the notified person should be denotified. This would be
a necessary consequence of  the power of the Special Court to give proper
directions in connection with the property which the Custodian seeks to

d a t t a c h .  I f  sub-section (4 )  i s  read i n  th is l ight ,  the  grievance o f  the
petitioner relating to  the val id i ty o f  powers granted to  the Custodian
under Section 3 would not survive."

The abovesaid paragraph o f  Hitesh Shantilal Mehta2 judgment was relied
upon by this Court in Harshad Shantilal Mehta v. Custodians.

36. This Court in  L.S. Synthetics Ltd. v.  Fairgrowth Financial Services
Ltd.3 considered the judgment o f  Harshad S. Mehta a n d  in paras 27 to 29
observed as under: (L.S. Synthetics Ltd. case3, SCC pp. 466-67)

"27. This Court in para 14 was merely recording the submissions o f
one of  the notified parties. Even a question as to whether all properties o f
notified persons would be subject to the statutory attachment under sub-
section ( 3 )  o f  Section 3  o f  the sa id  A c t  o r  n o t  d i d  n o t  arise f o r
consideration therein.

28. Therein indisputably this Court was referring to a judgment o f
the Bombay High Court but did not pronounce finally on the correctness
or otherwise thereof

29. I n  Hitesh Shantilal Mehta2 the Bombay High Court appears to
have merely held that in appropriate cases the Special Court would have
the power  t o  d i rec t  t h e  Custodian t o  release such  property f r o m
attachment, in  the event, i t  is found that the property which is attached
has no nexus w i th  the il legal dealings i n  securities belonging to banks
and financial institutions during the relevant period and/or there are no

h 2 Hitesh Shantilal Mehta v. Union of  India, (1992) 3 Born CR 716
1 (1998) 5 SCC 1
3 (2004) 11 SCC 456
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claims or liabilities which have to be satisfied by attachment and sale o f
such property. Once i t  is held that a debt can be the subject-matter o f
attachment, the provisions o f  sub-section (3) o f  Section 3 o f  the said Act
would squarely be applicable in  view o f  the fact that the same was the
property belonging t o  a  noti f ied person. Th is  posit ion i n  l aw  i s  no t
disputed. Such attached property, thus, i f  necessary, fo r  the purpose o f
discharging the claims and liabilities o f  the notified person indisputably
would stand attached and can be applied for discharge of  his liabilities in
terms o f  Section 11 o f  the said Act."
37. I n  paras 45, 46 and 47 o f  Jyoti Harshad Mehta v. Custodian4 this

Court held as under: (SCC pp. 580-81)
"45. I t  is  contended by  the learned counsel fo r  the appellants M r

Syed that i f  any of  the properties or assets of the notified parties have no
nexus w i th  the il legal securities transactions, the same can be released
from attachment or at least need not be sold.

46. I t  has further been argued that no evidence has been adduced that
loans given by M/s Harshad S. Mehta to his family members or monies
used by Shri Harshad Mehta for purchase of  his flat were acquired from
the tainted funds. I t  is submitted by the appellants that unless i t  can be
shown that the properties i n  question were acquired f rom the tainted
funds they would be liable to be released from attachment. I t  is argued
that the fact that the properties had been purchased much before the
securities scam would go on to show that they had no nexus w i th  the
funds diverted therefrom.

47. I n  o u r  op in ion  t h e  arguments advanced o n  beha l f  o f  t he
appellants need to be rejected at the outset because a plain reading of  the
sections of  the Special Act would clearly point otherwise. In our opinion
the attachment o f  all the properties in terms o f  sub-section (3) o f  Section
3 o f  the Special Ac t  is automatic. The attachment restricts sale o f  the
properties which have been acquired from illegal securities transaction.
The sub-section specifically mentions that on and f rom the date o f  the
notification, `any property, movable or immovable, or both', belonging to
any person notified under the Act shall stand attached."
38. In Ashwin S. Mehta v. Custodians in para 15, this Court observed as

under: (SCC p. 394)
"15. The A c t  provides f o r  stringent measures. I t  was enacted fo r

dealing with an extraordinary situation in the sense that any person who
was involved in any offence relating to transaction o f  any security may
be notified, whereupon al l  his properties stand attached. The provision
contained i n  the A c t  being stringent i n  nature, the purport and intent
thereof must be ascertained having regard to the purpose and object i t
seeks to achieve. The right of  a person notified to file an application or to
raise a defence that he is not liable in terms o f  the provisions o f  the Act

4 (2009) 10 SCC 564 : (2010) 2 SCC (Cri) 1494
5 (2006) 2 SCC 385
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or, in any event, the properties attached should not be sold in discharge of
the liabilities can be taken at the init ial stage by f i l ing an application in

a t e r m s  o f  sub-section (2) o f  Section 4 o f  the Act. But, at the stage when
liabilities are required to be discharged, the notified persons may raise a
contention inter alia for  the purpose o f  establishing that the properties
held and possessed by  them are sufficient t o  meet their  liabilities. I n
terms of the provisions of  the Act, the Special Court had been conferred a
very wide power."

b 3 9 .  Sect ion 9 - A  w a s  inserted b y  a n  amendment dated 25-1-1994
conferring jurisdiction, powers, authority and procedure o f  Special Court in
civil matters. In  view o f  this amendment, this Court in para 41 o f  Harshad
Mehta easel observed as under: (SCC p. 21)

"41. . . .  I f ,  according to any of  the banks or financial institutions, any
of  the properties attached belongs t o  the bank o r  financial institution
concerned, i t  is open to that bank or financial institution to f i le a  claim
before the Special Court in that connection and establish its right to the
property attached or any part thereof in accordance with law. Obviously,
until such a claim is determined, the property attached cannot be sold or
distributed under Section 11."

d 4 0 .  This Court in Ashwin S. Mehta cases, in paras 51 and 52 observed as
under: (SCC p. 404)

"51. . . .  I t  was, thus, necessary for the learned Special Court to arrive
at a f i rm conclusion as regards the involvement o f  the individuals wi th
Harshad Mehta, i f  any, and the extent of his l iabil i ty as such.

52. Furthermore, the  question as regards l iab i l i t y  o f  the parties
should have been determined at the stage of  Section 9-A o f  the Act. . . .  I t
does no t  appear that claims inter  se between the entities w i th in  the
so-called group had ever been taken into consideration. The Custodian
does not appear to have preferred claims before the Special Court on
behalf of the largest lender on the so-called group against those he had to
recover loans. Such claims may also be preferred."

f 4 1 .  As regards Section 11, the properties which stand attached by  the
Custodian are used to discharge the liabilities in fu l l  as far as may be in the
order prescribed under Section 11(2) o f  the Special Court  Act .  There is
nothing in the Act which suggests that only such properties which belong to
the notified party and which have been acquired by the use o f  tainted funds
alone can be attached for the purposes of  distribution under Section 11 o f  the
Act.

h

42. Section 3(3) postulates that on and from the date o f  notification al l
properties movable, immovable or  both, belonging to the notif ied party on
and f rom the date o f  the notification stand attached. Attachment o f  all the
properties in terms o f  Section 3(3) o f  the Act  is automatic. The said section

1 Harshad Shantilal Mehta v. Custodian, (1998) 5 SCC 1
5 Ashwin S. Mehta v. Custodian, (2006) 2 SCC 385
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does not provide any qualification that the properties which are liable to be
attached should relate to the i l legal transactions i n  securities i n  respect o f
which the Ac t  was brought in  force. Had Parliament intended otherwise i t  a
would have specif ically provided f o r  the same as was done under the
Smugglers and Foreign Exchange Manipulators (Forfeiture o f  Property) Act,
1976.

43. A  reading o f  Section 11 o f  the A c t  further provides that a l l  the
properties which stand attached to the Special Court under Section 3(3) are
available for distribution under Section 11 o f  the Act. There is again nothing b
which suggests that the distribution must be restricted only to sale o f  such
properties which have been acquired by use o f  tainted funds. The statutory
period is irrelevant for the attachment o f  properties and sale o f  the same. A l l
properties which are attached would be liable to be sold for  redemption o f
liabilities t i l l  the date of  notification under Section 11 o f  the Act.

44. The  Custodian f i l ed  Miscellaneous Peti t ion No .  2 0  o f  2006 o n
21-7-2006 against the appellants fo r  the recovery o f  the money alleged to
have been advanced by the three brokerage firms i.e. M/s Harshad S. Mehta,
M/s Ashwin Mehta and M/s J.H. Mehta to the appellants and prayed that the
appellants be declared benami/front o f  late Harshad S. Mehta  and/or his
group, and the assets be utilised for discharging the liabilities of  late Harshad
S. Mehta and/or his group. On 4-1-2007 the Custodian notified the appellants
and subsequently on 23-1-2007 withdrew the said Miscellaneous Petition No.
20 of 2006 after the notification.

45. The appellants f i led Miscellaneous Petitions Nos. 1 and 2 o f  2007
challenging the validity o f  the Notification dated 4-1-2007 before the Special
Court. The Special Court dismissed the said petitions and granted the prayer
in Miscellaneous Petition No. 20 of  2006 filed by the Custodian.

46. This Court in L.S. Synthetics3 in  paras 35, 36 and 42 held as under:
(SCC pp. 468-69 &  471)

"35. S.N.  Variava, J.  i n  A.K. Menon, Custodian6 whereupon the
learned Special Court has placed reliance, observed:

`19. I t  is thus that the said Act lays down a responsibility on the f
court t o  recover the properties. S o  fa r  as monies are concerned,
undoubtedly the particular coin or particular currency note given to a
debtor would no longer be available. That however does not mean
that the lender does not have any right to monies. What is payable is
the loan i.e. the amount which has been lent. The r ight which the
creditor has is not a "r ight to recover" the money. The creditor has
the t i t le / r ight  i n  t h e  m o n e y  i t se l f .  A n  equivalent amoun t  i s
recoverable by h im and the tit le in  any equivalent amount remains
with the lender. Thus the property which a notified party would have
is not the r ight to recover but the " t i t le in  the money i tsel f ' .  Thus
under Section 3(3) what would stand attached would be the title/right

3 L.S. Synthetics Ltd. v. Fairgrowth Financial Services Ltd., (2004) 11 SCC 456
6 A.K. Menon, Custodian v. Modern Chemical Corpn., (2002) 1 A l l  MR 180

ranjan
Highlight
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in the money itself. O f  course what would be recoverable would be
an equivalent of  that money. Once the money stands attached then no
application is required to be made by any parties for recovery of  that
money. I t  is  then the duty o f  the court to  recover the money. N o
period o f  l imitation can apply to  any act t o  be done b y  a  court.
Therefore in all such applications the only question which remains is
whether o n  the date o f  the notif ication the r ight  i n  the property
existed. I f  the r ight in  the property existed then irrespective o f  the
fact that the right to recover may be barred by limitation there would
be a statutory attachment o f  that property. Once there is a statutory
attachment o f  that property the court is duty-bound to recover i t  for
the purposes o f  distribution. There can be no period of  limitation for
acts which a court is bound to perform. In this case since the court is
compulsorily bound to recover the money there can be no limitation
to such recovery proceedings. To be remembered that Section 3(3) as
well as Section 13 provide that provisions o f  the said Ac t  would
prevail over any other law. This would include the Limitation Act.'
36. We respectfully agree with the said view.

42. Only in the event, all the claims as provided for under Section 11
of  the said Act  are fu l ly  satisfied, the amount belonging to the notified
person can be directed to be released in his favour or in  favour o f  any
other person."
47. The same position is reiterated in para 56 o f  the judgment in  Jyoti

Harshad Mehta case4 wherein this Court held that: (SCC p. 582)
"56. . . .  I t  is true that to such an extent all properties would be liable

to be sold which are needed for redemption and not beyond the same.
What should be kept uppermost in the mind of  the court is to see that the
liabilities are discharged and not beyond the same. I t  is wi th that end in
view that the powers o f  the Special Court  contained i n  Sections 9 - A
and 11 must be construed."

Whether there  a r e  suff ic ien t  provis ions f o r  p re -  a n d  pos t -decisional
hearing thereby ensuring rules o f  natural justice?

48. Section 3(2) of  the Special Courts Act confers power to the Custodian
to noti fy a person in the Off icial Gazette on being satisfied on information
received that such person was involved in any offence relating to transactions
in securities during the statutory period 1-4-1991 t o  6-6-1992. Though M r
Syed contended that the appellants are entitled to hearing even at the stage o f
Section 3(2), we are unable to accept his claim. Section 3(2) does not give
any right o f  personal hearing to the person being notified. I n  the absence o f
any such right there is no pre-decisional hearing.

49. The provisions of  the Act do not provide for a pre-decisional hearing
h b e f o r e  notif ication b u t  contain an  impeccable mi l ieu f o r  a  fa i r  and just

4 Jyoti Harshad Mehta v. Custodian, (2009) 10 SCC 564 : (2010) 2 SCC (Cri) 1494
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post-decisional hearing. The fact that it does not provide for a pre-decisional
hearing is not contrary to the rules o f  natural justice because the decision o f
the Custodian to notify does not ipso facto take away any right of  the person a
thus notified or imposes any duty on him. This also has to be read in the light
of  the judgment o f  Swadeshi Cotton Mil ls v. Union o f  India7, which reads as
under: (SCC p. 666)

"Rules o f  natural justice are not embodied rules. Being means to an
end and not an end in themselves, it is not possible to make an exhaustive
catalogue of  such rules. But there are two fundamental maxims of  natural
justice viz. ( i )  audi alteram partem, and ( i i )  nemo judex in  re sua. The
audi alteram partem rule has many facets, two of  them being (a) notice of
the case to be met; and (b) opportunity to explain. This rule cannot be
sacrificed a t  the al tar o f  administrative convenience o r  celerity. T h e
general principle—as distinguished f rom an absolute ru le o f  uni form
application—seems to be that where a statute does not, in terms, exclude c
this ru le  o f  pr ior hearing but  contemplates a  post-decisional hearing
amounting to a fu l l  review o f  the original order on merits, then such a
statute would be construed as excluding the audi alteram partem rule at
the pre-decisional stage. Conversely i f  the statute conferring the power is
silent with regard to the giving o f  a pre-decisional hearing to the person
affected and the administrative decision taken by the authority involves d
civil consequences o f  a grave nature, and  no fu l l  review o r  appeal on
merits against  t h a t  decision i s  provided, cour ts  w i l l  b e  extremely
reluctant to construe such a statute as excluding the duty o f  affording
even a minimal hearing, shorn o f  all its formal trappings and dilatory
features a t  the p re -decisional stage, unless, v iewed pragmatically, i t
would paralyse the  administrative process o r  frustrate the  need f o r
utmost promptitude. In  short, this rule o f  fair play must not be jettisoned
save in  very exceptional circumstances where compulsive necessity so
demands. The court must make every effort to salvage this cardinal rule
to the maximum extent possible, with situational modifications. But, the
core o f  it must, however, remain, namely, that  the person affected must
have reasonable opportunity o f  being heard and the hearing must be a
genuine hearing and not an empty public relations exercise."

(emphasis supplied)
50. Attachment o f  property is a natural consequence o f  notification and

not sale o f  the property. The power to order a sale o f  the property lies only
with the Special Court  under Section 11 and  at  this instance where the
notified person can be adversely affected, Section 4(2) provides that any 9
person aggrieved by  the notification can f i le  a  petition objecting the same
within 30 days o f  the date o f  the issuance o f  the notification. The Special
Court is presided over by  a  sitt ing Judge o f  the H igh  Court. A l l  material
before the Custodian is placed before the Special Court which independently
analyses al l  the material while deciding the application f i led by the notified

7 (1981) 1 SCC 664
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party challenging the notification. Th is  amounts to  post-decisional hearing
satisfying the principles o f  natural justice. A l s o  a  pre-decisional hearing

a w o u l d  frustrate the entire purpose o f  the Act. I f  there is t ime given to show
cause why a  person should not be notified, that  t ime could practically be
utilised to  further divert the funds, i f  any, so that i t  becomes even more
difficult to trace them.

Notification o f  the appellants
b 5 1 .  As stated earlier that sometime in 1992, i t  was noticed that frauds and

irregularities involving huge amounts of money running into several thousand
crores were committed by certain financial brokers and financial institutions.
The Central Government, t o  combat w i t h  the situation, promulgated an
ordinance o n  6-6-1992 known as  the  Special Cour t  (Tr ia l  o f  Offences
Relating to  Transactions i n  Securities) Ordinance, 1992. O n  8-6-1992 M r
Harshad S. Mehta (since deceased) and 28 members o f  his group including
his family members/entities were notified under the Ordinance.

52. I t  i s  pertinent t o  mention here that  the complete details o f  the
transactions o f  Harshad Mehta were not known. A t  that time the appellants
Mrs Rasila Mehta (mother of Harshad Mehta) and Mrs Rina Mehta (sister-in-
law o f  Harshad Mehta and wife o f  Sudhir Mehta) were not notified because

d t h e i r  involvement and diversion of funds to them was not clear. Reserve Bank
of  India constituted the Janakiraman Committee to look into the diversion o f
funds. The  Janakiraman Committee i n  March 1993 brought ou t  the 4 th
Interim Report. Para 2.3 of  the said Report reads as under:

"2.3. I n  the names o f  H S M  and his fami ly  members, the bank's
Adayar Branch, Madras granted 19 individual overdrafts against shares.

e S i g n i f i c a n t l y ,  a l l  the current accounts, which were opened between Apri l
and June 1991 were introduced by the same person viz. Branch Manager
Shri Bakshi Varunkumar, Adayar Branch, Madras and a cheque book was
issued only in the name o f  one account-holder, Smt Jyoti H. Mehta. A l l
the overdraft l imits were sanctioned between 20-4-1991 and 24-7-1991
and on the very day o f  sanction, the overdraft amounts were transferred

f t o  Smt Jyoti  H .  Mehta's current account fo r  operational convenience.
This fac i l i t y  a lso  appears t o  have been extended as  H S M  was  a
`significant customer' ."
53. Similarly, the Joint Parliamentary Committee established to enquire

into the irregularities in  securities and bank transactions also found out the
involvement o f  the fami ly  members o f  Harshad Mehta. Para 17.21 o f  the

g R e p o r t  reads as under:
"17.21 In  January 1992 Smt Rasila Mehta, mother of  HSM and Shri

Hitesh Mehta, brother o f  HSM received US $5 lakhs each from Popular
Espanol Las Palmas, Spain on the advice o f  Giorgia (P) Ltd., New York
under the Immunity Scheme, 1991. Smt Rasila Mehta also received US
$96,331 as per advice o f  Morgan Guaranty Trust Co., New York also

h u n d e r  the Immunity Scheme, 1991. As Shri Niranjan J. Shah had narcotic
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and hawala business links, it was suspected that the said remittances were
arranged through him."
54. In accordance wi th the recommendations o f  the Joint Parliamentary a

Committee, a group known as the Inter-Disciplinary Group (IDG) for tracing
the end use of funds was set up by Reserve Bank of India. The findings o f  the
IDG read as under:

"3.5.2. On the basis o f  reliable and specific information, action under
Section 132 o f  the Income Tax  A c t  was taken on  23-7-1993, dur ing
which shares valued at ₹22.69 crores were seized. Records of  income tax
investigations indicated that investment in these shares had been made in
the names o f  dummy companies and individuals at  the behest o f  the
HMG. About 30 defunct private l imited companies appear to have been
`purchased' and the shares transferred in their names. Further enquiries
led t o  identif ication o f  further 5 0  dummy  companies a n d  over  4 0
individuals. Enquiries have revealed that they were apparently fronts,
since they were located in chawls, shops, etc. and prima facie could not
have made such huge investments. Considerable assistance was made
available by CBI in identifying the employees and associates o f  HMG.

3.5.3. A c t i o n  under  Sect ion 1 3 2  w a s  thereafter conducted o n
27-8-1993 a t  more than 3 0  premises. The  search confirmed that  the
shares h a d  been transferred i n  t he  names o f  these companies a n d
individuals by the HMG.  Documents seized indicated the possibility o f
investments o f  market value o f  over ₹50 crores i n  the names o f  Smt
Rasila Mehta, mother o f  Harshad Mehta and Smt Reena Mehta, wife o f
Sudhir Mehta. Statements recorded o f  various persons confirmed that
they had merely allowed their names as benamidars o f  HMG. In addition,
persons found in premises given as addresses of various companies stated
that they had allowed their premises to be used as mailing addresses, and
no companies existed there. They also stated that the shares received at
these addresses were handed over mainly to one Shri Vinod Mehta, an
uncle o f  HSM, who  died i n  February 1993. Subsequent to  his death,
these were handed over to his wife, Smt Vanita Mehta who confirmed
that her husband was receiving these shares, and that after his death she
had, on instructions f rom HSM, handed them over to his representative.
The involvement o f  HMG in the matter o f  transfer o f  shares i n  benami
names was corroborated b y  recorded statements o f  H S M  and Sudhir
Mehta. The total shareholding o f  HMG in benami shares identified so far
comes to 81.65 lakh shares in 131 companies of  market value (as in June
1995) of  ₹453 crores.

* *
4.7. Problems in tracing:
4.7.1. The identification o f  end use of  funds was a laborious process

involving examination and correlation o f  every investment transaction o f
the brokers and banks. The fol lowing were among the more important
constraints:
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•  E n t r i e s  i n  t h e  books  o f  o n e  counter -party b a n k  d i d  n o t
correspond with that of the other counter-party.

a •  T h e r e  was mismatch between the seller and payee or buyer and
payer.

•  T h e  investment records did not depict the true character o f  the
deals. Actual recipient and issuer of cheque were not known.

•  O f t e n ,  and more particularly in  the case o f  HMG, entries in  the
b b r o k e r ' s  current account at SBI, Bombay only revealed the net

effect of  all bankers cheques received and issued on his behalf on
a particular day. O n  days when the value o f  cheques issued
equalled the value o f  cheques received there was no entry in his
current account.

•  Transac t ions  wi th  banks/financial institutions whose investment
account was maintained by the same routing bank was diff icult
to analyse as the payments and receipts were netted and only the
net e f fec t  w a s  ref lected i n  t h e  b a n k  accounts. One-to-one
correspondence between security transactions and payments was
difficult to  establish as entries did not reflect true details o f  the
transactions.

d •  A c c o u n t s  of  the brokers had not been prepared."
55. Mr  Syed heavily contended that the Custodian and the Special Court

ought not to have based reliance on these reports since the appellants were
not afforded opportunity t o  g o  through the contents o f  the same. T h i s
objection is liable to be rejected. First of  all, there is no criminal prosecution
against these appellants and in the event of  prosecution, all documents relied

e o n  by them could be furnished. These are all  materials f rom various bodies
constituted by Reserve Bank o f  India/Government o f  India about the scam
created at the instance o f  Harshad Mehta. These bodies consist o f  experts in
various fields, particularly, from the financial side. The Special Court is ful ly
justified in relying on these reports.

56. This  Court  i n  Chi ldl ine Ind ia  Foundation v.  A l l an  John Waters8,
f w h i l e  considering the plight o f  street children in Bombay, heavily relied on

the evidence o f  PW 2  and PW 3, who  were the members o f  NGOs, who
highlighted the pl ight o f  the street children i n  a  shelter home at Bombay.
Similar object ion w a s  raised i n  tha t  case about  t h e  admissibi l i ty a n d
reliability o f  those witnesses. Rejecting the said objection, this Court held
that though based on the statements o f  PWs 2 and 3, members o f  NGOs, the

g a c c u s e d  persons cannot be convicted but taking into account their initiation,
work done, interview wi th the children, interaction wi th  the children at the
shelter homes wh ich  la id  the foundation fo r  the investigation and to  that
extent their statements and actions are reliable and acceptable.

57. B y  applying the same analogy, inasmuch as the scam relates t o
accounts and  money transactions b y  w a y  o f  transfer o f  shares through

h
8 (2011) 6 SCC 261 : JT (2011) 3 SC 750
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nationalised banks a n d  f inancial  inst i tut ions, var ious committees w e r e
appointed b y  the Un ion  o f  India wh ich  collected relevant materials and
unearthed the persons involved, hence the Custodian and the Special Court a
are justified in relying on those reports in order to ascertain the correctness or
otherwise o f  the transactions. Accordingly, w e  reject the objection o f  the
counsel f o r  the appellants relat ing t o  the  report  o f  various committees
mentioned above.

58. T h e  Special Court ,  v i d e  i t s  order  dated 3-8-1993 a l lowed the
application o f  the Custodian for  appointing the auditor. The minutes o f  the b
order read as under:

"1. Order in terms of Prayer (a)
2. Order in  terms o f  Prayers (b)  and (c), Respondents 2  and 3 to

furnish the information within 6 weeks.
3. To enable the first respondent to furnish the said information one

or more o f  the fol lowing persons viz. M r  Harshad Mehta, M r  Ashwin
Mehta, M r  Pankaj Shah and M r  Atul  Parekh and a computer specialist
wi l l  be entitled to attend the offices o f  the f irst respondent between 10
a.m. to 6 p.m. A representative o f  the Custodian and CBI wi l l  be present
for which prior intimation wi l l  be given. The said persons wi l l  be entitled
to operate the computers in the presence of  the officers o f  Respondents 2
and 3 and i f  necessary hire a personal computer to compile the requisite
information.

4. The Custodian w i l l  appoint one or more auditors to prepare and
audit the accounts o f  the f irst respondent f rom 1-4-1990. The auditors
wi l l  be entitled to obtain al l  requisite information and documents f rom
the respondents or any other person in possession o f  the same. They wi l l
be entitled to use the computers o f  Respondent 1 and the requisite hard
discs a n d  f l oppy  d iscs  w i l l  b e  made available t o  t h e  auditors b y
Respondents 2  and/or 3 .  T h e  remuneration o f  the auditors w i l l  b e
determined by the Custodian. The persons named in Clause 2 wi l l  assist
the auditors. The auditors w i l l  complete the work and submit a report to
the court as expeditiously as possible and preferably wi th in 3 months.
The auditors w i l l  be entitled to furnish reports f rom time to time as the
work is completed.

5. The remuneration payable to the auditor to be released f rom the
bank account of  Respondent 1.

6. Liberty to apply."
59. The  Special Cour t  v ide i t s  order dated 3-2-1994 appointed M / s  9

Kalyaniwalla &  Mistry,  M /s  Kapadia Damania &  Co. and M/s  Natwarlal
Vepari &  Co.,  chartered accountant f i rms f o r  the purposes o f  preparing
statements o f  accounts and liabilities o f  the notified parties i.e. the Harshad
Mehta Group for the period 1-4-1990 to 8-6-1992.

60. I t  was the grievance o f  the Custodian that the notified parties were
not at all cooperating in the process o f  auditing. The accounts o f  the notified
parties where signif icant diversion o f  funds h a d  taken place were  n o t
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completed due t o  n o n -cooperation o f  members o f  M / s  Harshad Mehta
Group. When their non-cooperation was brought to the notice o f  the Special

a C o u r t ,  the members of  the Harshad Mehta Group had given an undertaking to
ful ly cooperate wi th the auditors. Rasila S. Mehta, the appellant herein had
filed an application being M A No. 467 of  1999 for l i ft ing the attachment over
assets which she was owning jointly with the other members of  the family. In
the said application, the Custodian f i led a  reply highlighting the complete
non-cooperation of the group in completing the accounts.

b 6 1 .  The important aspect is that the appellants have not explained the
source o f  their income. The outstanding income tax f rom the appellants for
Assessment Years 1988-1989 to 1993-1994 is as under:

1988-1989 ₹ 2 0 0 5
1989-1990 ₹ 0
1990-1991 ₹2 ,54 ,5 95

C 1 9 9 1 - 1 9 9 2  ₹2,65,38,345
1992-1993 ₹11,55,28,951
1993-1994 ₹4,46,40,586

The appellants are housewives having no independent source of  income. I t  is
impossible for such persons to have such huge amounts o f  money unless they
were the beneficiaries o f  monies diverted by  late Harshad Mehta and his

d o t h e r  family members who were notified and firms belonging to the Harshad
Mehta Group. The appellants have not  been able to  reveal their source o f
income either to the Custodian or to the Income Tax Authorities.

62. It is relevant to point out that in a letter dated 22-3-1996 addressed to
the Assistant Commissioner of  Income Tax the appellant Rasila P. Mehta has
stated as under:

e " ( 3 )  Please b e  in formed that  as  f a r  as m y  source o f  funds i s
concerned fo r  making investments o r  taking trading positions t o  the
extent the funds are required the same are from the following:

(a) Capital plus profits,
(b) Borrowings,

f ( c )  Proceeds from sale of shares and debentures.
(4) As far as borrowings are concerned, the same is resorted in two

ways. I  have obtained loans f rom my family members, particularly, Shri
Harshad S. Mehta which is as and by way o f  monies advanced to me
through cheques o r  payments made on  m y  behalf. The other way  o f
borrowing i s  through enjoying a  running current account w i t h  the
brokerage firms in  my family o f  M/s Harshad S. Mehta, M/s Ashwin S.
Mehta and M/s  Jyot i  Mehta which are part ly paid/unpaid. Under this
arrangement f o r  transactions undertaken b y  m e  a t  these respective
brokerage firms m y  account is debited and credited for each and every
transaction i.e. for  every purchase made by me my account gets debited
and for every sale effected by me my account with these brokerage firms

h g e t s  credited. I  state that barring a  few exceptions payments fo r  these
transactions have no t  been exchanged on  a  transaction t o  transaction
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basis and the account is in the nature of  a running account. I  state that for
the borrowings effected under both the methods, I  have agreed to pay
interest to the lender. I  state that the same is computed on the basis o f  a
deliveries performed for purchase and sale o f  shares. I  state that in cases
where I  have purchased the shares for  delivery and the delivery has not
been tendered to me, for the purposes of  computation of  interest the debit
w i l l  not be reckoned. I  say that thus on the net outstanding balance after
giving credit t o  each party o n  account o f  non-delivery o f  shares the
amount payable at the end of the month is arrived at which is mentioned b
for the computation of  interest (not on compounded basis). I  state that as
such interest is payable on the amounts borrowed by me and the same
constitutes my expense. I  humbly submit that this expense is allowable as
a deduction from my taxable income. In  support o f  my above and other
related contentions I  am also pleased to enclose confirmation letters o f
the three brokerage f i rms  o f  M / s  Harshad S .  Mehta ,  M / s  A s h w i n
S. Mehta and M/s J.H. Mehta. I  further submit that due to the course o f
events and multiple raids and our group's accounting system having gone
haywire a n d  t h e  de l ivery  status o f  a l l  t h e  transactions remaining
unascertained we have not been able to precisely compute my  interest
l iabil ity for the earlier as well as the present year.

(5) I  state that I  fo l low an accrual method o f  accounting for  al l  my d
income as  w e l l  as  expenses w h i c h  system o f  accounting i s  be ing
followed by me for a number of  years. I  state that pending finalisation o f
my payable figure for  which effort is being made to arrive at the figure
and on the basis o f  the minimum amount due by  me I  have made the
provision o f  interest payable by  me i n  m y  books o f  accounts and the
extract of  my account in this regard is being forwarded separately to your e
kind self  I  submit that since my books o f  accounts are in the process o f
being drawn I  am not in  a position to make a provision o f  the precise
figures o f  interest amount much as I  would l ike to do. I  submit that in
this regard the respective brokerage f i rms have t o  assist and furnish
substantial particulars. I  further state that the provision made by me is in
fact on a conservative basis though the interest payable by me would be
higher than the provision. I  humbly request your kind self to take note o f
the above and grant me a deduction o f  the same f rom the income that
your kind self is arriving at for the present year. In case your kind self is
not incl ined to  accept m y  submissions o r  a l low me the deduction o f
above expenses then k ind ly  g ive me an  opportunity t o  make further
representation in this regard more so as it vitally affects determination o f  g
my taxable income."
63. A  perusal o f  the above let ter shows tha t  there was  n o  proper

maintenance o f  accounts and there was no  cooperation a t  al l .  Even late
Harshad Mehta in his letter and declarations to the Income Tax Authorities in
which the appellant Rasila Mehta is a signatory had admitted that the family
is a joint Hindu family where all are l iving together and that the business is
such that it requires very close control at the operational level.
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64. It is relevant to note that in a letter dated 21-1-1991 late Harshad S.
Mehta informed the fo l lowing particulars about source o f  payments f o r

a acqu is i t i on  o f  flats i n  Madhul i ,  Wor l i  by  the entities o f  his fami ly  to  the
Deputy Director of Income Tax (Investigation), Mumbai:

" M y  transactions i n  the capital and money markets, especially the
latter, result in a continuous stream of funds and securities moving in and
out. These transactions result in  large but transient positive balances in
my bank  accounts o n  any  g iven day.  Running u p  o f  such current

b l i a b i l i t i e s  constitutes payables to my  clients/constituents which include,
inter alia, corporates and banks. Such funds, though transient in nature,
tend to acquire semi-permanency in view o f  the daily operations in  the
money market and result in a pool of  funds float. This float o f  funds has
been utilised for acquisition of  flats as wel l  as for making investments in
shares, pending accrual o f  income, i n  future, when such liabilit ies are
automatically washed off. In  point o f  fact, deferred and future incomes
have been financed in advance by the float. I  now enclose, on behalf of
my family and myself details o f  payments made to M/s Crest Hotels (P)
Ltd., the owners o f  the 9 (nine) flats, at `Madhuli% Worl i  in the first hal f
o f  1990 and extracts o f  the relevant bank accounts o f  the members
concerned o f  m y  fami ly,  ref lect ing the  payments and corresponding

d r e c e i p t s  i n  the bank. Detai ls o f  transactions wh ich  resulted i n  credit
balances in my accounts on those particular dates on which the payments
for these flats were effected are also enclosed. You wi l l  appreciate that all
my f a m i l y  members  h a v e  b e e n  f inanced  t h r o u g h  m y  business
operations."
65. Another important aspect relates t o  the f inal  declaration made b y

Harshad S. Mehta and a l l  his fami ly  members including Rasila S. Mehta
under Section 132(4) o f  the Income Tax Act, 1961. The fol lowing material
from his statement dated 24-1-1991 is relevant:

"First o f  all, I  would l ike to put on record a few things about my
family members. I  take justi f iable p r ide  i n  asserting that  i t  i s  t he
combination o f  the efforts o f  all the members o f  my family that has been
responsible for our expansion and growth in terms of  volume since 1988.
Each and every member o f  the fami ly  is taking charge o f  some or the
other v i ta l  functions i n  the organisation creating controls and checks
which are so very essential for  generating, maintaining and reaping the
fruits o f  any business activity. Almost all o f  them are very well  attained
and qualified and do business in their individual capacities and possess a
sound a n d  thorough knowledge o f  investments, f inance  a n d  a r e
authorised agents o f  Unit  Trust o f  India or members o f  the recognised
stock exchange i n  Bombay.  A l l  o f  t h e m  take  ac t ive  interest i n
investments in the stock market. Ours is an investor family committed to
growth through capital appreciation and holds a mix  o f  both short-term

h a n d  long-term portfolio o f  shares. I n  brief, we owe our success to our
coordinated endeavours and investment philosophy. The sharp growth in
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income in the last two years from 1988 is only after entering the money
market. . . .

Our family is run as a joint Hindu family. We, all  live together. Our a
joint effort is one of the most important factors that has contributed to the
growth o f  our business. Our business is such that i t  requires very close
control at the operational level. The different members of  the family have
taken charge o f  various areas o f  crucial importance in our business e.g.
research, on-the-floor trading, dealing in money market, share handling,
accounts, finance, etc. M y  wife Mrs Jyoti Mehta and Ashwin's wife Mrs
Deepika Mehta while handling other functions in the office, also work as
authorised clerks and hold the necessary badge for entry into the trading
floor of  the Stock Exchange, Bombay."
66. I t  is also useful to refer to the letter o f  Smt Rasila S. Mehta dated

25-6-2007 addressed to Mukund M. Chitale &  Co., Chartered Accountants,
Mumbai wherein she admitted that during the relevant period i.e. i n  1990s
she and all her family members actively associated in the brokerage firms and
companies promoted b y  them joint ly.  She also admitted that she had a
running account with brokerage firms o f  M/s Harshad S. Mehta, M/s Ashwin
Mehta and M/s J.H. Mehta.

67. A l l  the above details clearly show their association wi th  brokerage
firms be ing  handled b y  Harshad S.  Meh ta  and  also the i r  interest and
entitlement in the transactions o f  their joint family business.

68. The firms o f  M/s Kalyaniwalla &  Mistry, M/s Kapadia Damania &
Co. and M/s  Natwarlal Vepari &  Co. d i d  not  complete the audit  and as
permitted by the Special Court, vide order dated 16-10-2003, the Custodian
was permitted to appoint another auditor. The Custodian, vide its order dated
5-11-2003, appointed M/s Vyas &  Vyas, Chartered Accountants to audit the
accounts and also to investigate fraudulent and il legal transactions entered
into by M/s Harshad S. Mehta Group and his notified entities as referred to in
the Janakiraman Committee Report, IDG Report and the reports based on the
audit of  the banks conducted by RBI and the charge-sheet filed in the Special
Court. M / s  Vyas &  Vyas submitted their report i n  respect o f  Harshad S.
Mehta Group. Even in the said Report, Vyas &  Vyas pointed out the complete
non-cooperation on the part o f  the appellants and the group while auditing
the accounts.

69. I n  the Report, on review o f  unaudited accounts o f  M/s Harshad S.
Mehta regarding the diversion of funds it was observed as under:

"12. Diversion of funds.
12.1. HSM diverted his funds to his family members as and when he

received funds generated from PSU banks and financial institutions. We
have drawn a statement o f  funds diverted to the family members and his
associate companies in Annexure 7. We have also checked these figures
from the audited reports o f  his fami ly members and associate companies
and a comparative chart is enclosed in Annexure 6-A.
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12.2. Further we studied the end use o f  funds diverted to the family
members and associate companies o f  the H S M  Group and found that

a e i t h e r  funds were used fo r  purchase o f  immovable properties o r  f o r
purchase of  shares and securities. HSM has not charged interest from his
family members and his associate companies. The details o f  end use
(broadly) by the HSM Group are also enclosed.

12.3. I t  is a case of  one-man show i.e. Mr  H.S. Mehta, who generated
funds from PSU banks and financial institutions and diverted funds to his

b g r o u p  entities. There is no ban on payment/receipt o f  funds f rom one
family member to another member o f  the family. But then all prudential
norms shou ld  have  been  fo l lowed.  I n  t h i s  case n o  interest w a s
charged/paid and there are huge differences in  the balances o f  both the
books.

12.4. The concept o f  corporate entity was evolved to encourage and
promote trade and commerce but not to commit illegalities or to defraud
people where therefor the  corporate character i s  employed f o r  the
purpose o f  committing i l legality or  for  defrauding others the corporate
character should be ignored and w i l l  l o o k  a t  the real i ty behind the
corporate veil.

d 1 2 . 5 .  We have found that these corporate bodies are merely cloaks
behind which lurks HSM and/or member o f  his family are involved and
the device o f  incorporation was real ly a  p loy adopted fo r  committ ing
illegalities and/or to defraud the Revenue and other people. Finally to get
protection by law, in  case HSM gets exposed, the property belonging to
his family members may be protected.

e 1 2 . 6 .  Further we have studied the accounts o f  Smt Rasila Mehta and
Reena Mehta who are not notified parties and their accounts were not
subject to audit. The total balances outstanding in the books o f  M/s HSM
of  both the entities as on 8-6-1992 are as under:

Smt Rasila Mehta ₹10,82,65,860.74 Dr.
Smt Reena Mehta ₹6,33,35,834.69

f W e  are enclosing the copies o f  accounts o f  Sint Rasila Mehta and
Smt Reena Mehta appearing i n  the books o f  M /s  H S M .  F r o m  the
accounts we observed that M/s HSM paid a sum o f  ₹30 lakhs on 16-4-
1990 and a sum of  ₹12,59,000 on 18-4-1990 to Rasila Mehta. These are
the dates when other members of  the family purchased flats in `Madhuli '.
Therefore in our opinion these funds were diverted by M/s HSM to Smt

g R a s i l a  Mehta (mother) fo r  purchase o f  flats i n  `Madhul i ' .  Further, we
have also observed that M/s HSM debited the account o f  Smt Rasila on
account o f  purchases o f  shares in different companies. Similarly, in case
of  Smt Reena Mehta huge quantity o f  shares were purchased by  her,
which were funded by M/s HSM. Copy o f  accounts o f  Mrs Rasila and
Mrs Reena Mehta is enclosed in Annexure 5-E.

h 1 2 . 7 .  The above funds diverted by HSM to his family members were
certainly for purchase o f  immovable properties and shares. Therefore all
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assets so-called belonging to the above persons should go back to HSM
only."
70. On a complaint, f i led by Canbank Financial Services Ltd. (a wholly a

owned subsidiary o f  Canara Bank), the Custodian notified the appellants on
4-1-2007. The appellants f i led petitions challenging the order o f  notification
under Section 4(2) o f  the Act. The Special Court looked into all the materials
including the audit report submitted by M/s Vyas &  Vyas. A summary o f  the
accounts produced by M/s Vyas &  Vyas is as under:

Ledger account of Mrs Rasila S. Mehta for the period 1-4-1991 to 8-6-1992 in b
the books of  accounts of  various entities of the Harshad Mehta Group

Summary
M/s Harshad S. Mehta
Opening balance as on 1-4-1990
Add: 3 2 , 2 7 , 0 4 7 . 3 0

(i) S h a r e s  purchased 2 7 , 5 3 , 9 3 , 7 0 9 . 5 0
(ii) F u n d s  transferred 1 1 , 0 1 , 8 4 , 6 1 6 . 4 4

Total debits 3 8 , 8 8 , 0 5 , 3 7 3 . 2 4
Less Credits:

1990-1991 7 , 11 , 3 5 , 9 1 9 . 0 0
1991-1992 19 ,50 ,90 ,538 .50
8-6-1992 1 , 6 9 , 4 8 , 0 5 5 . 0 0
Debit balance as on 8-6-1992

Add:
Loans and advances due to M/s
Harshad S. Mehta as per balance sheet as
on 8-6-1992
Total debits

M r  Harshad S. Mehta
Opening balance as on 1-4-1991
Add:

(i) S h a r e s  purchased
(ii) F u n d s  transferred
Debit balance as on 8-6-1992

Less credits:
1991-1992
8-6-1992

Total debits
M/s Jyoti H. Mehta
Opening balance as on 8-6-1992
As per client control — AR summary
Add:

(i) Interest r ece i vab le  ( a s  p e r
Annexure E of balance sheet)
Total debits

28,31,74,512.50
10,56,30,860.74

26,35,000.00

10,82,65,86a74

NIL

NIL
50,00,000.00
50,00,000.00

NIL
NIL

50,00,000.00

11,78,99,544.00

25,00,000.00
12,03,99,544.00

d

e

f
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Mrs Jyoti H. Mehta
Opening balance as on 1-4-1990
Add:

(i)
(ii)

Shares purchased
Funds transferred
Total debits

Less credit:
Debit balance as on 31-3-1991
The balance is as per trial balance as on
8-6-1992

M/s Ashwin S. Mehta
Opening balance as on 1-4-1990
Add:

(i)
(ii)

Shares purchased
Funds transferred
Total debits

Less credits:
1990-1991 8 ,80 ,34 ,149 .00
1991-1992 4 ,74 ,14 ,656 .84
8-6-1992 6 , 4 9 , 3 7 3 . 0 0
Debit balance as on 8-6-1992

M r  Ashwin S. Mehta
Opening balance as on 1-4-1991
Add:

(i) S h a r e s  purchased
(ii) F u n d s  transferred

Total debits
Less credits
Total debits

Mrs Deepika A. Mehta
Opening balance as on 8-6-1992
(As per trial balance of  Mrs Deepika A. Mehta)

1,79,550.00

NIL
18,000.00

/, 97,550.00

NIL

1,97,550.00

/ , /  7,756.00

14,91,66,082.25
300.00

14,90,48,626.25

13,60,98,178.84
1,29,50,447.41

NIL

2,04,085.50
NIL

2,04,085.50
NIL

2,04,085.50

20,500.00

253

Ledger account of Mrs Rina S. Mehta for the period from 1-4-1990 to 8-6-1992
in the books of accounts of  various entities of  the Harshad Mehta Group

Summary:
M/s Harshad S. Mehta
Opening balance as on 1-4-1990 N I L
Add:

(i)
(ii)

Shares purchased
Funds transferred
Total debits

Less credits:
1990-1991 N I L
1991-1992 4 , 1 8 , 2 2 , 2 5 9 . 0 0
Debit balance as on 8-6-1992
The balance is the same as on 31-3-1992
(as per the copy of client control accounts
as on 8-6-1992)

7,29,18,112.75
3,22,39,980.94

10,51, 58,093.69

4,18,22,259.00

6,33,35,834.69
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M r  Harshad S. Mehta
Opening balance as on 1-4-1991
Add:

NIL

(i) S h a r e s  purchased N I L
(ii) F u n d s  transferred 3 5 , 0 0 , 0 0 0 . 0 0

Total debits 3 5 , 0 0 , 0 0 0 . 0 0
Less credits:

Total debits
Balance as  o n  8-6-1992 i s  the
same as on 31-3-1992 (as per trial
balance as on 8-6-1992)

M/s Jyoti H. Mehta
Opening balance as on 8-6-1992
As per client control — AR summary
(extracts of  report of M/s Jyoti H. Mehta)
Add: Interest receivable

Total debits
Mrs Jyoti H. Mehta
Opening balance as on 8-6-1992
(As per trial balance as on 8-6-1992)

M/s Ashwin S. Mehta
Opening balance as on 1-4-1990
Add:

(i)
(ii)

Shares purchased
Funds transferred
Total debits

NIL
35,00,000.00

5,07,57,937.00

30,00,000.00
5,37,57,937.00

1,31,000.00

NIL

1,02,293,155.00
49,29,687.50

10,72,22,842.50
Less credits:

1990-1991 N I L
1991-1992 5 , 0 9 , 3 6 , 4 8 5 . 0 0

Total debits 5 , 6 2 , 8 6 , 3 5 7 . 5 0
Mrs Deepika A. Mehta
Opening balance as on 8-6-1992 8 3 0 0 . 0 0
(As per trial balance of Mrs Deepika A. Mehta)

71. After perusing the report of M/s Vyas &  Vyas, the Special Court came
to a conclusion that the appellants are only fronts o f  late Harshad S. Mehta. I t
further concluded that the appellants are on ly  housewives and were given
loan b y  the brokerage f i rms f o r  purchase o f  shares. T h e  Special Court,
therefore, r igh t l y  he ld  that  the  money and  assets were  diverted t o  the
appellants by the brokerage firms who were notified parties.

72. M r  Syed objected to the order o f  the Special Court for fu l ly  relying
on the auditor's report. We reject his objection fo r  the fol lowing reasons.
First o f  al l ,  t he  issue relates t o  accounting o f  several persons. Several
volumes o f  accounts relating to various members o f  late Harshad Mehta's
family have to  be scrutinised. The court and members o f  the Bar are not
conversant with the accounting procedures and in such event assistance from
an established chartered accountant f i rm is needed. In  fact, even during the

a

b

C

d

e

f
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course o f  arguments in  respect o f  questions by  the court, M r  Syed himself
sought the assistance o f  persons who are conversant w i th  accountancy. I n

a v i e w  o f  complicity in  the matter, there is nothing wrong on the part o f  the
Special Court  getting report f rom M/s  Vyas &  Vyas w h o  are recognised
chartered accountants. The order o f  the Special Court does not suffer f rom
any infirmity and there was sufficient material before the Custodian to arrive
at a satisfaction that monies had been diverted by late Harshad S. Mehta to
the appellants.

b W h e t h e r  the appellants being not  involved in  offences i n  transactions i n
securities could have been proceeded against in terms o f  the provisions o f
the Act?

73. The contention o f  the appellants is  that since they have not  been
charged for any offence, they cannot be notified under the Act. According to
the appellants, t h e  phrase " invo lved i n  t he  offence" cou ld  o n l y  mean
"accused of the offence" and since they are not charged with any offence they
cannot be notified. I n  construing the abovementioned words which are used
in association wi th each other, the rule o f  construction —  noscitur a sociis
may be applied. I t  is a legitimate rule o f  construction to construe words in an
Act o f  Parliament wi th  reference to words found in  immediate connection

d w i t h  them. The actual order o f  these three words in  juxtaposition indicates
that meaning o f  one takes colour  f r om  the other. The  ru le  i s  explained
differently: that meaning of  doubtful words may be ascertained by reference
to the meaning of  words associated with them [vide Ahmedabad (P) Primary
Teachers' Assn. v. Administrative Officer9].

74. Therefore, in  the present case the nature o f  "offence", in  which the
appellants are allegedly involved, is to be taken into consideration. The Act
does not create an offence for which a particular person has to be charged or
held gui l ty.  Thus the phrase " involved i n  the offence" wou ld  no t  mean
"accused o f  the offence". Also, the appellants could have been reasonably
suspected to  have been involved in  the offence after consideration o f  the
various repor ts  o f  t h e  Janakiraman Commit tee,  J o i n t  Parl iamentary
Committee and the Inter-Disciplinary Group (IDG); and also the fact that 28
members o f  t he  M / s  Harshad S .  M e h t a  G r o u p  inc lud ing  h i s  f a m i l y
members/entities were notified under the Special Act  Ordinance itself. The
above factual matrix was sufficient fo r  the satisfaction o f  the Custodian to
notify the appellants.

75. The object o f  the Act is not merely to bring the offender to book but
g a l s o  to recover what are ult imately public funds. Even i f  there is  a  nexus

between a third party, an offender and/or property the third party can also be
notified. The word "involved" in Section 3(2) o f  the Special Court Act has to
be interpreted in such a manner so as to achieve the purpose of  the Act. This
Court in Ashwin S. Mehta v. Custodians, has observed as under: (SCC p. 400,
para 34)

h
9 (2004) 1 SCC 755 : 2004 SCC (L&S) 306 : AIR 2004 SC 1426
5 (2006) 2 SCC 385
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"34. Although, w e  d o  not  intend to  enter in to  the correctness o r

otherwise o f  the said contention o f  the appellants at this stage, however,
there cannot be any doubt whatsoever that they being notified persons, all
their properties wou ld  be deemed t o  be  automatically attached as a
consequence thereto. For the said purpose, i t  is not necessary that they
should be accused of commission of  an offence as such."

(emphasis supplied)
76. In  Jyoti H. Mehta v. Custodian4, this Court from paras 33 to 38 has

held that the Special Court Act is a special statute and is a complete code in
itself. The purpose and object fo r  which i t  was created was to  punish the
persons who were involved in the act for  criminal misconduct in respect o f
defrauding banks and financial institutions and its object was to see that the
properties o f  those who were involved shall be appropriated for the discharge
of  l iabil it ies o f  not  on l y  banks and  f inancial institutions bu t  also other
governmental agencies. I n  construing the statute o f  this nature the court
should not always adhere to a literal meaning but should construe the same,
keeping in view the larger public interest. For the said purpose, the court may
also take recourse to the basic rules o f  interpretation, namely, ut  res magis
valeat quam pereat to  see that a  machinery must be so construed as t o
effectuate the l iab i l i ty  imposed by  the charging section and to  make the
machinery workable.

77. The statutes must be construed in a manner which w i l l  suppress the
mischief and advance the  object the legislature had  i n  v iew. A  narrow
construction which tends to  stult i fy the law must not be taken. Contextual
reading is a well-known proposition o f  interpretation o f  statute. The clauses
of  a statute should be construed wi th reference to the context vis-à-vis the
other provisions so as to make a consistent enactment o f  the whole statute
relating to the subject-matter. Furthermore, even in relation to a penal statute
any narrow and pedantic, literal and lexical construction may not always be
given effect to. The law would have to be interpreted having regard to the
subject-matter o f  the offence and the object o f  the law i t  seeks to achieve.
The purpose of  the law is not to allow the offender to sneak out of the meshes f
o f  law. The courts w i l l  reject the construction which w i l l  defeat the plain
intention of  the legislature even though there may be some inexactitude in the
language used.

78. Reducing the legislation (sic to a ) fut i l i ty  shall be avoided and in a
case where the intention o f  the legislature cannot be given effect to, the
courts would accept the bolder construction for the purpose of bringing about
an effective result. The courts, when rule of  purposive construction is gaining
momentum, should be very reluctant to hold that Parliament has achieved
nothing by the language i t  used when i t  is tolerably plain what i t  seeks to
achieve.

a

b

C

d

g

4 (2009) 10 SCC 564 : (2010) 2 SCC (Cri) 1494
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Whether CANFINA is a financial institution and whether the complaint filed
by CANFINA is invalid?

a 7 9 .  The complaint has been received f rom CANFINA which is a  100%
subsidiary o f  Canara Bank ,  a  nationalised bank.  T h e  t e r m  " f inancia l
institution" has not been defined under the Act. I t  became necessary to enact
the Special Court Act because of  the large-scale irregularities which came to
light as a result of  the investigations by Reserve Bank of India into the affairs
of  various banks and financial institutions whose monies were siphoned out.

b T h u s  the Statement o f  Objects and Reasons makes i t  clear that the purpose
and the object of  the Act was to recover and return monies to those banks and
financial institutions f rom whom the monies were siphoned out. I t  is thus
clear that the bodies which were sought to be covered were the banks and
financial institutions whose affairs were investigated into by Reserve Bank of
India. The investigation was conducted by Reserve Bank of India through the

c Janak i raman Committee, the Joint Parliamentary Committee, and the Inter-
Disciplinary Group. The affairs o f  CANFINA were also investigated by  the
various committees as a financial institution. I t  has come to l ight that there
were large-scale siphoning out o f  monies f rom CANFINA also as held by the
Special Cour t  i n  i t s  order dated 25-6-1997 i n  the matter o f  Fairgrowth
Financial Services v.  Andhra Bank i n  Miscellaneous Petit ion No. 222  o f

d 1 9 9 6 .
80. I t  i s  the argument o f  the learned counsel f o r  the appellants that

CANFINA should not be treated as a financial institution after the rejection o f
Reserve Bank of India to consider CANFINA as a financial institution. But this
straitjacket definition should be applied to the provisions o f  other Acts l ike
the Deb ts  Recovery A c t ,  t h e  Companies A c t ,  t h e  Securit isation a n d
Reconstruction of  Financial Assets and Enforcement of  Security Interest Act,
2002, etc. The term "financial institution" for the purposes of  this Act should
be interpreted in accordance wi th  the Statement o f  Objects and Reasons o f
the Act.

81. Thus, a t  the very inception o f  this A c t  are the investigations b y
Reserve Bank  o f  India and these investigations were carried o n  b y  the
Janakiraman Committee. The Act was intended to be applied to the workings
of  the banks and financial institutions (though not  covered b y  the str ict
definition o f  the term but involved in the securities scam of 1992) into whose
affairs the Janakiraman Committee had investigated. CANFINA was one such
non-banking f inancia l  inst i tu t ion tha t  t h e  Janakiraman Commit tee h a d
investigated and thus it was meant to be covered under the Act.

82. These sources o f  information have been illustrated in Rule 2 o f  the
Rules, which reads as under:

"2. Sources o f  information.—The Custodian appointed under sub-
section (1) of  Section 3 o f  the Special Court (Trial of  Offences Relating to
Transactions in Securities) Act, 1992 (hereinafter referred to as the Act) may

h e n t e r t a i n  f o r  consideration a n y  information o r  complaint i n  wr i t i ng
submitted personally or sent by post to him by—

(a) the Reserve Bank of India;
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(b) any bank or financial institution;
(c) any enforcement or investigating agency or department o f  the

Government;
(d) any officer or authority of the Government;
(e) any person who is engaged in  transactions o f  securities as a

dealer, agent or broker;
(f) any other person whose rights o r  interests i n  securities are

affected;
(g) any other source including reports and proceedings before the b

Special Court established under the Act or any court or tribunal for the
time being in force as the Custodian may deem fit at any point of time:
Provided that the information or complaint sent by any person referred

to in clauses (e) and 0  shall not be entertained by the Custodian i f  it is not
accompanied by an affidavit signed by that person and duly verified by a
Magistrate or a notary public."

Thus the claim of  CANFINA falls under Section 11(2)(b) o f  the Act and their
complaint falls under Rule (2)(b). Thus the fact that i t  was not accompanied
by an affidavit signed by that person and duly verified by a Magistrate or a
notary public, does not make i t  an inappropriate complaint for consideration
by the Custodian.

83. Further, Rule 3  illustrates situations whereby the Custodian may  d
reject a certain complaint which is not accompanied by copies o f  documents
referred to in the information or complaint, or  is vague or does not contain
the name and address o f  the sender. Th i s  Ru le  also does no t  make i t
mandatory on the Custodian to reject a complaint i f  it does not accompany
the above details. I f  the material information or the documents received by
the Custodian are sufficient in his opinion, to reveal that a person is involved e
in an offence referred to in sub-section (2) o f  Section 3 o f  the Act, he may
proceed to not i fy the name o f  the person under that sub-section. Thus the
satisfaction o f  the Custodian is o f  a subjective nature and is not violative o f
natural justice. The power to deal wi th the property ultimately lies wi th the
Special Court.

84. In view of  the same, we are in entire agreement with the conclusion
arrived at by the Special Court and unable to accept any o f  the contentions
raised by the counsel for the appellants.

Claims f o r  maintenance, repai r  charges, interest and penalty f o r  belated
payment (Civil Appeals Nos. 3377 of 2009 and 4764 of 2010)

85. Wi th  regard to  the above appeals f i led  against the orders o f  the
Special Cour t  approving thei r  report o f  the Custodian f o r  realisation o f
certain amounts payable t o  the society towards repairs and maintenance
charges, interest and penalty for belated payment, the learned counsel for the
appellants again raised various objections, inasmuch as the c la im o f  the
Custodian depends upon the outcome o f  the other appeals i.e. Civ i l  Appeals
Nos. 2924 and 2915 o f  2008 and in view of our conclusion on these appeals,
we are not inclined to go into al l  those details once again. Since we agree

a
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with the c la im o f  the Custodian and various steps taken b y  h i m  and the
ultimate order o f  the Special Court in the normal circumstance, the present

a a p p e a l s  are also to be dismissed.
86. We have already noted that Smt Jyoti H. Mehta and six other family

members o f  late Harshad S.  Mehta  were not i f ied under the Ac t .  U p o n
enforcement o f  the aforesaid Act, all the properties o f  late Harshad S. Mehta
and his fami ly  members, including the s ix appellants i n  C iv i l  Appeal No.
3377 o f  2009 apart f r om  other corporate entities stood attached b y  the

b Cus tod ian .  As a consequence thereof, a l l  eight residential properties/flats o f
the appellants, namely, residential Flats Nos. 32-A, 32-B, 33, 34-A, 34-B,
44-A, 44-B and 45 i n  Madhul i  Cooperative Housing Society Ltd.  a t  Dr.
Annie Besant Road, Worl i ,  Mumbai  continue to remain attached under the
Act by the Custodian. Since the aforesaid eight residential properties remain
attached w i t h  the Custodian, the i r  upkeep/repair i s  essential so  that  the
market value o f  the said attached properties does not get depreciated and that
they may fetch best market value as and when the same are permitted to be
sold by  the Special Court so as to  pay the liabilit ies o f  the Government,
banks, f inancial  inst i tut ions a s  w e l l  as  o ther  decree-holders under  the
provisions of  Section 11(2) of  the Act.

87. I t  was highlighted by the Custodian that as per the rules and bye-laws
d o f  the cooperative housing societies i n  Mumbai ,  wh ich  are incorporated

under the provisions o f  the Maharashtra Cooperative Societies Act ,  a l l  the
owners o f  the residential properties/flats, as the members o f  the housing
society are liable to pay such amount as may be determined by the society
towards the upkeep, maintenance and repairs o f  the flats as well  as common
areas and  amenities i n  the housing complex. I n  v i ew  o f  the same, the

e cooperat ive  housing societies are entit led t o  recover a l l  the arrears and
charges from the members who have not paid the society in time.

88. The appellants herein are notified parties who are the owners o f  the
attached properties and have failed to pay to Madhul i  Cooperative Housing
Society L td .  the i r  contribution towards the maintenance charges, interest
thereon and the charges incurred towards the repair o f  the attached property

f b y  the Society. The total dues demanded by Madhul i  Cooperative Housing
Society Ltd. v ide i ts letter dated 12-3-2009 relating to  the eight attached
properties in question is ₹1,87,97,011. The Custodian has furnished break-up
of  the same as follows:

"(i) M a i n t e n a n c e  c h a r g e s  a n d  i n t e r e s t  ₹1,62,80,811.00
thereon

(ii) R e p a i r s  of  8 flats ₹ 2 5 , 1 6 , 2 0 0 . 0 0 "
89. The learned counsel f o r  the Custodian submitted that as per  the

scheme o f  the repair and upkeep of  the attached properties, the maintenance
charges including the interest for the delayed payment is to be borne by the
notified parties/entities occupying the attached property, whereas the charges
incurred by the Society towards the repair o f  the attached properties is to be

h p a i d  b y  the Custodian f rom the attached account o f  the noti f ied parties.
Regarding payment o f  maintenance and repair charges, there cannot be any
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doubt that the Custodian is liable to pay the same to the Society. However,
the Custodian has claimed interest fo r  arrears o f  maintenance charges as
claimed by the Housing Society. a

90. In  the same way, i n  Civ i l  Appeal No. 4764 o f  2010, the appellant,
namely, Rasila S. Mehta, a notified party who is the owner o f  the attached
property fai led to  pay t o  Madhul i  Cooperative Housing Society Ltd.  her
contribution towards maintenance charges, interest thereon and  also the
charges incurred by the Society towards repair o f  the attached property. The
total dues demanded by Madhuli Cooperative Housing Society Ltd., vide its
letter dated 21-6-2010 qua the attached property is ₹21,06,230 and break-up
of  the same is as follows:

"( i) M a i n t e n a n c e  charges ₹2 ,59 ,759 .00
(ii) R e p a i r s  ₹ 9 , 5 7 , 5 0 1 . 0 0

(i i i) I n t e r e s t  ₹ 8 , 8 8 , 9 7 0 . 0 0 "
91. A s  discussed earlier, unless the  attached properties are properly

maintained and as per the scheme, the repair and upkeep o f  the attached
properties are to  be fol lowed b y  the Custodian and on  the orders o f  the
Special Court.

92. I t  is  also brought to  our  notice that during the course o f  hearing,
either before the Special Court or  in this Court, certain amounts have been d
paid/deposited by the appellant. Considering the fact that the appellants are
agitating the matter at the hands o f  the Custodian, the Special Court and
before this Court, w e  feel that the appellants need not  be burdened wi th
interest and  penal charges f o r  non-payment o f  maintenance and  repair
charges t o  the  Society. Accordingly,  wh i l e  sustaining the  c la im  o f  the
Custodian as approved by the Special Court in view of the reasons mentioned e
above, we clarify that the Custodian is not permitted to collect interest and
penalty charges f rom the arrears o f  maintenance and repair charges. This
position is also clear f rom the decision o f  this Court in  Harshad Shantilal
Mehta v. Custodians. The Custodian is free to adjust the amounts deposited
by the appellants on the orders o f  this Court or the Special Court. Wi th the
above direction, the impugned order in  both the appeals is modif ied to  the
limited extent.

93. In the light of  the above discussion, we do not find any merit in Civi l
Appeals Nos. 2924 and 2915 o f  2008 and accordingly they are dismissed.
Civil Appeals Nos. 3377 o f  2009 and 4764 of  2010 are disposed of  granting
the rel ief to the extent mentioned in para 92. No  order as to costs in  all  the
appeals.

1 (1998) 5 SCC 1
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