“The Hon’ble Special Court passed 6 identical orders rejecting the Petitions filed by Smt Jyoti
Mehta being MP 5 to 10 of 2009 to seek declaration that the ex-parte decrees/orders passed by
the Special Court may be declared as nullity, nonest and void since these orders were obtained
by the banks playing a fraud upon Hon’ble Special Court and by acting in collusion with the
Custodian. The Special Court made adverse observations against Smt Jyoti Mehta and sample
order passed in MP 8 of 2009 is enclosed.”

1

IN THE SPECIAL COURT (TRIAL OF OFFENCES RELATING TO

TRANSACTIONS IN SECURITIES) AT BOMBAY

MISCELLANEOUS PETITION NO.8 OF 2009

Mrs.Jyoti Harshad Mehta. ...Petitioner
vSs.

1. State Bank of India

2. National Housing Bank

3. The Custodian :

4. The Dy.Commissioner of Income-tax

.. .Respondents

Lok Mr.R.A.Shaikh, for the Petitioner.

Mr.T.K.Cooper with Mr.Zubin Morris and Ms.Pratibha
Mehta i/b Little & co. for Respondent no.l.

Mr.Milind Jadhav with Ms.Leena Adhvaryu & Ms.Shilpa
Bhate i/b. M/s.P.M.&Mithi & Co., for the Custodian/

Respondent no.3.

Mr.B.M.Chatterjee, for Income Tax Dept-Respdt.no.4.

CORAM: ,D .K.DESHMUKH, J.
DATED: @™ Tine 2040

The Petitioner, who 1s notified under the
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2
Special Court Act (hereinafter referred to as the
Act) on 8-6-1992 has filed this petition. [(The

principal relief claimed in the petition is,

“This Hon'ble Court be pleased to declare
that the decree dated 22-4-2003 in M.P. No.

63 of 1992 is a nullity, void and nonest.”

She also claims other consequential reliefs. The
Petitioner states that she has filed the present
petition in her capacity as a legal representative
of the deceased Mr.Harshéd Mehta- her husband, who
died on 30-12-2001. He was also notified under the
Act on the same day on which the Petitioner was

notified.

2. The facts which are relevant and material
‘are as under: -

Misc.Petition No.63 of 1992 was filed by
the State Bank of India and National Housing Bank.

~Late Harshad Mehta was Respondent No.l and the
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custodian was Resgpondent No.2. They were claiming
money decree against the deceased Harshad Mehta.
Aécording to plaint allegations, this money was
siphoﬁed off by Harshad Mehta from the National
Hoﬁsing Bank and the Stéte Bank of India. During

the pendency of the Misc.Petition, Harshad Mehta

~died. His legal representatives were Dbrought on

récord. Misc.Petition No.63 of 1992 was disposed of
by this court by order dated 22* April, 2003. In so
far as the appearance of the legal representatives
of deceased Harshad Mehta are concerned, the Court
in the order as observed thus: |
“although the '~ Petition/Suit has Dbeen
served on the heirs of late Harshad Mehta,
.who are Respondent Nos.l(a), 1(b) and 1(c)
td the Petition, the only Reply filed by
the mother of 1ate‘Harshad Mehta and his
son is that they have no personal
knowledge about the issue involved in the
Petition/Suit and that they are not having

- any share in the estate of late Harshad
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Mehta. His wife Mrs.Jyoti S§. Mehta, who 1is

. also a Notified Party under the Special

Court Act 1992, has not filed her Reply.
The Affidavit of service of Mrs.Jyotil
S.Mehta i1s taken on record and marked as

" X 1/ v
°

So far as the merits of the claim are

concerned, in paragraph 3 of the order the Court

has observed thus:

“,...In my view, in this case, there 1is a
categorical admission of late Harshad
Mehta of having received the aforesaid
amount of Rs.706,97,73,179.68 from SBI.
That admission is borne out by the
relevant extract of Misc.Application No.
215 of 1993 filed by Harshad Mehta and
others against the Custodian, SBI = and

others. Vide para 13 of Misc.Application

No.215 of 1993,. late Harshad Mehta has

W
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stated that SBI has claimed Rs.
706,97,73,179.68 from - him. In that
Application, late * Harshad Mehta has
admitted the factum of receipt of Rs.
706,97,73,179.68 from SBI. However, he has
stated that he had advanced loans to SBI

under Double Ready Forward transactions

.agvainst 11.5% Central Loan 2010 and that

he had paid an excess amount of Rs.21.5
crores to SBI in‘April, 1992 for which, he
claimed credit aé against SBI‘s claim fbr
Rs. 706,97,73,179.68. In other words, in
Misc.Application No.215 of 1993, late
Harshad Mehta admits having received the
said amount from SBIU but he prays for
deduction of the amount to Rs.
461,23,09,586.57 ~on the basis of his

counter-claims. To complete the

chronology, late Harshad Mehta thereafter,

moved the Special Court against SBI wvide

“Petition No.72 of 1995 on the basis of the

e
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f ~.above counter-claim. However, vide order
% o dated 7-5-1997 passéd by Variava, J.(aé he
E then was) that Misc.Petition No.72 of 1995
é | came to be dismissed. Hence, SBI has
§ succeeded in proving the factum of receipt
% o of the aforesaid amount of Rs.
! | . 706,97,73,179.68 by late Harshéd Mehta on
% the basis of categorical and uneqguivocal
%% admigsion of late Harshad Mehta vide
é " Misc.Application No:215 of 1993. Moreover,
é there is no denial to the said admission.
j; There is no denial from the heirs of late
1

Harshad Mehta to the claim made by the

Petitioners on merits. Therefore, the

NCHIICES S e

Court is fully satisfied that in this case
Decree on admission 1is required to be

péssed in favour of SBI.”

et e i e SR 6 S e,

4. The Court, thus, decreed the c¢laim 1in
faﬁour of the State Bank of India. The order of the
4
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Court, as observed above, is dated 22 April, 2003.
That order has been challenged by the present

Petition, filed in the month of June, 2009. @@
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5. " The State Bank of India has filed reply and

in the reply it is stated that while Misc.Petition

Nq.63 of 1992 was pending in this court and after
tﬂe Petitioner was served with the suit summons,
sﬁe deli§éred to £he State Bank of India a copy of
hgf affidavit dated 2@ 'me,’ 2002 filed in
Misc.Petition No.63 of 1992.  In paragraph (1) of
that affidavit she states. thus:
“ I am wife of ©Late Shri Harshad S.
‘Mehta who was the first Respondent in the
above petition. Since the demise of my
husband and in my capacity of the legal
heir, (I have now been joined as party
Respondent to the}above petition along with
my son Shri Aatur‘ Harshadi Mehta and my
mother-in-law Smt.Rasila Shantilal Mehta.
My late husband aied testate and under his
'will, he has made me the sole beneficiary

of his estate. My son and my mother-in-law

have not laid any claim to the estate of my
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9

‘late husband and I understand that in the
present proceedipgs also they are filing
application for de-sﬁitinq them. I state
that thus I am solely and exclusively
-coﬁcerned, with the estate of my‘ late
husband. As such and in that capacity, I am

making this affidavit.

6. It thus clear from that affidavit that
while Misc.Petition No.63 of 1992 was pending, the
Petitioner was aware of the same. Though, in reply
tﬂe State ' Bank of India has stated that the

statement made by the Petitioner that she was

unaware of the proceedings is false. No rejoinder

ig filed denying that statement. The State Bank of
India has also stated that in affidavit dated 11
December, 2007 the Petitioner has admitted that she

was served with notices in Misc.Petition No.63 of

1992. This has also not been denied by the

Petitioner. The Respondent/State Bank of India has

stated that for execution of the decree passed in
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ANﬁsC}Petition No.63 of 1992, Misc.Application No.

211 of 2003 was taken out and the Petitioner was
sérved with notice in that execution application on
gth August, 2003. This stétement made in the
affidavit  is also not challenged. The
Respondent/State Bank o£ India has, therefore,
stated that the Petitioner was aware of the decree
atleast on 9* August, 2003, and therefore, the
statement made by her that she came to know of the
décree only in proceedings in Misc.Petition No.41
of; 1999 :is absolutely false. The Petitioner has
chosen not to file rejoipder and deny these
allegations. It is thus, cléar that the Petitioner
has approached the coﬁrt by = making a false
statement and suppressing relevant and material
facts. She is guilty of making a false statement.
The Supreme Court in its recent judgment in the
case of Oswal Fats and Oils Ltd. v/s. Additional

Commissioner (Administration) Bareilly Division,

Bareilly and ors, in Civil Appeal No.7982 of 2002

“has now laid down firmly a law in relation to
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approach of the court with respect to litigant who

approaches the court with unclean hand. The

observatioﬁs found in paragraph 15 to 19 of the
Judgment of the Supreme Court in the case “Oswal
Fats and 0Oils Ltd”, in my opinion, are relevant,
they read as under: -

“15. It is settled law that a
person who approaches the Court
for grant of relief, equitable or
otherwise, is under a solemn
obligation to candidly disclose
all the material/important facts
which have bearing on the
adjudication of the issues raised

in the case. In other words, he

owes a duty to tht ecourt to bring

out all the facts and refrain from

cancealing/suppressing any

material fact within his knowledge

or which he could have known by

exercising diligence expected of a

person of ordinary prudence. If he.

is found quilty of concealment of

material facts or making an

attempt to pollute the pure stream

of -djustice, the the Court not only
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has the right but a duty to deny

relief to such person. In one of

the earliest decigsions on _the

subject i.e., - R. V. Kensington
Income Tax Commissioner (1917)1 KB
486, Viscount Reading, Chief
Justice of the Divisional Court
observed:
“Where an ex parte application
has been made to this Court
for .a rule nisi or other
process; if the Court comes to
the conclusion that the
affidavit in support of the
applicant was not candid and
did not fairly state the
facts, the Court ought, for
i1ts own protection and to
prevent an abuse of its
process, to refuse to proceed
ény further with the
examination of the merits.
This 1s a power inherent in
the Court, but one which
should only be used in cases
which bring conviction to the
mind of the Court that it has

been deceived. Before coming
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to this conclusion a careful
examination will be made of
the facts as they are and as
they have been stated in the
applicaht's affidavit, and
everything Will be heard that
can be urged to influence the
view of the Court when it
reads the affidavit and knows
the true facts. But if the
result of this examination and
hearing 1is to leave no doubt
that this Court has Dbeen
deceived, then it will refuse
to hear anything further from
the applicant in a proceeding
whiéh has only been set in
motion | by means of a
misleading affidavit.”

The above extracted

observations were approved by the

Court of Appeal in the following

words:

“Tt 1s the duty of a party
asking for an injunction to
bring under the notice of the
Court all facts material to

the-determination of his right
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to that injunction; and it is
no excuse for him to say that
he was not aware of the
importance of any facts which
he has omitted to bring
forward. If an application
does not act with uberrima
fides?and put every material
fact before the Court it will
not grant him an injunction,
even though there might be
facts upon which the
injunction might be granted.”
His Lordship rightly
pronounced: “The Court, for
its | own protection, is
entitled to say: We refuse
this writ... without going
into the merits of the case on
the ground of the Conduct of
the applicant in bringing the
case before us.” Warrington,

L.J. Was also of the same

opinion. In a concurring
judgment His Lordship

observed: “Tt 1s perfectly
well settled that a person who

makes an ex parte application

W®
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to the Court - that is to say,
in absence of the person who
will be"affécted'by that which
the Court is asked to do - is
under an obligation to the
-Court to make the fullest
possible disclosure of all
material facts within  his
knowledge, and if he does not
make that fullest ©possible
disclosure, then he cannot
obtain any advantage from the
proceedings, and he will be
deprived of any advantage he
may have already obtained by
means of the order which has
thus wrongly been obtained by
him.”
17. This Court and different High
Courts have repeatedly invoked and
applied the rule that a person who
does not disclose all material
facts has no right to be heard on
the merits of his grievance -
State of Haryana V. Karnal
Distillery Co.Ltd. (1977)2 sccC
431, Vijay kumar Kathuria V. State
of Haryana (1983)3 Scc 333,
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Welcome Hotel and others V. State
of Andhra Pradesh and others etc.
(1983)4 sCC 575, G.Narayanaswanmy
Reddy (dead) by Lrs and another V.
Governmeht of Karnataka and
another (1991) 38CC 261,
S.P.Chengalvaraya Naidu (dead) by
L.Rs. V. Jagannath (dead) by Lrs.
And others (1994) 1scCcC 1,
Agricultural and Processed Food
Products .V. Oswal Agro Furane and
others (1996)4 ScC 297, Union of
India and others V. Muneesh Suneja
(2001) 3 'SCC 92, Prestige Lights
Ltd. V. Stéte of Bank of 1India
(2007)8 SCC 449, Sunil Poddar and
others V. Union Bank of 1India
(2008)2 sSCC 326, K.D.Sharma V.
Steel Authority of India Ltd. and
other (2008)12 SCC 481, G.Jayshree
and others V. Bhagwandas S.patel
C.A.N0.5239/2002- Dalip Singh V.
State of U.P. And others, decided
on 3.12.20009.

and othgrs (2009)3 SscC 141 and

18. In Hari narain V. Badri Das

ATR 1963 S.C. 1558, this Court




é revoked’the leave granted to the
g appellant by making following
; ) observations:
i “It 'is of utmost importance
; that in making material
% ; statements and setting forth
: grounds in applications for
? special leave made under
7% Article 136  of the
‘? | Constitution, care must be
% ' taken not to make any
; " statements which are
inaccurate, untrue and

misleading. In dealing with

applications for special
leave, the court naturally

takes statements of fact and

i - grounds of fact contained in
j the petitions at their face
value and it would be unfair
; to betray the confidence of
5, the Court by making statements
:g ; | . which ‘are untrue and

misleading. Thus, 1f at the
hearing of the appeal the
Supreme Court 1s satisfied

that the material statements

TS e T A T e Diie s R

made by the appellant in his
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application for special leave
are inaccurate and misleading,
and the respondent is entitled
to contend that the appellant
may have obtained special
leave from the‘ Supreme Court
on. the strength of what he
characterizes | as
misrepresentations of facts
contained in the petition for
special leave, the Supreme
Court may  come to the
conclusion that in such a case
special 1leave granted to the
appellant ought to be

revoked.”

19. In Dalip Singh's case, the
appellant's‘-grievance was that
before finalizing the case under
the U.P. Imposition of Ceiling on
Land ,Holdings Act, 1960, the
prescribed authority did not give
notice to the tenure  holder
Shri.Praveen Singh (predecessor of
the appellant). On a scrutiny of
the records, this Court found that

the préscribed authority  had
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issued notice to Shri.Praveen
Singh, which was duly served upon
him and held that the appellant 1is
not entitled to relief because he
did not approach the High court
with clean hands inasmuch as he
made a misleading statement in the
writ petitipn giving an impression
that the tenure holder did not
know of the proceedings initiated
by the prescribed authority. The
preface and para 21 of that
judgment read as under: -

“FPor many centuries, Indian

Society cherished two basic

values of life i.e.,
'Satya' - (truth) and
'Ahimsa’ (non violence.

Mahavir, Gautam Buddha and
Mahatma Gandhi guided Ehe
people to ingrain these values
in their' daily 1life. Truth
constituted an integral part
of justice delivery system
which was in vogue in pre-
independence era and the
peoﬁle used to feel proud to

tell truth in the courts

(%4
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irrespective of the
conseguences. Howéver, post-
independence period has seen
drastic changes in our value

system. The materialism has

over-shadowed the o0ld ethos

and the quest for personal

gain has become so intense

that those involved in

litigation do not hesitate to

take shelter of falsehood,

misrepresentation and

suppression of facts in the

COurt‘prOCeedinqs. In last 40
‘years, ‘a new creed | of
litigants has cropped  up.
Those who belong to this creed
do not 'have any respect for
truth. They shamelessly resort
to falsehood and unethical
means for achieving their
goals. In order to meet the
challenge posed by this new
creed of litigants, the Courts
have, from time to  time,
evolved new rules and it 1is
now -weli established that a

litigant, who attempts to

K3
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pdllute_the stream of Jjustice
or who toucheé the pure
fountain df justice with
tainfedvhands, is not entitled
to any relief, interim or

final.

7. The Petition is liable to be thrown out solely

oﬂ the ground that the Petitioner has made patently
false statement in the petition.. It 1is further to
be ‘seen here that perusal of the order datéd 22m4
Aﬁril, 2003 shows that it is based}bn the admission
of claim made by late Mr.Harshad Mehta, and

therefore, in my opinion, the Petitioner is not

'juStified in claiming that the decree is a nullity

from any point of view.

8. " The Special Court had made an order dated
17-10-2003 directing sale of the residential flats

odcupied' by the individual and entities of the

‘Harsﬁad Mehta Group. That order was challenged

before the Supreme Court in Appeals filed by the

i

K
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meﬁbers of Harshad Mehta Group. The appeals came to

‘bé decided by order dated 3-1-2006 by the Supreme

Court. (Ashwin Mehta v/s. Custodian, 2006(2)SCC
385). The matter was remanded back to this court
for fresh inquiry. While those proceedings were

pénding in this Court, on-6-6-2007 Misc.Application

'N0.130 of 2007 was filed in this Court by the

Petitioner Smt.Jyoti H. Mehta for setting aside
décree passed by this Court ih Misc.Application No.
14 of 1995 dated,14~8F2003‘on the ground that that
decree is. a nullity. By brder dated 14-8-2003
Misc.Petition No.14 of 1995,‘which was filed by the
Sfate Bank of India was decreed in terms of prayer
clause (a). Thus, the decree in the amount of
approximately Rs.407 Crofes with dinterest at the
rdte' 15% p.a. was passed by this Court. The
aﬁplication filed by e T Ty —
d@claration that the decree is nullity was

dismissed by this Court by order dated 27-6-2008

holding . that the Petitioner was aware of the decree

on the date on which the decree was passed and
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therefore the application was barred by limitation.
An appeal was preferred against that order before
tﬁe Supreme Court, which was Civil Appeal No.6181
ofiZ@QS. That appeal was withdrawn on 9-11-2009. On

15-1-2008, Misc.Petition No.23 of 2008 was filed in

“this Court by the Petitioner praying for setting

aéide the decree passed on 3-3-2003 in Suit No.41
oﬁ 1995, Byuorder dated 3-3-2003 passed in Suit No.
4i of 1995, which was filed by State Bank of India,
thﬁs Court had passed a decree in the amount of Rs.
189,10,77,578.98 in favour of State Bank of India.

Misc.Application 23 of 2008 was withdrawn by the

‘Petitioner on 4-7-2008. In 2009, six petitions have
been preferred claiming a declaration that the

deprées that have been passed against Harshad Mehta

aré a nullity. What is pertinent to be noted is
thgt the petitions have been filed for setting
aéide' decrees in relation to which earlier
applications were filed in this Court, and were

either rejected by this Court or were withdrawn. As

.pér the record, decrees have been passed against



Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight


fpengr i e e oy P
RSN T T T

pugpeme oo

ER e CR AN AR AR ¥

RSO AR At e Bty

S AR e o T T T AR

24

Harshad Mehta in following proceedings. Suit No.28
of 1995, decree has been passed in favour of
Standard Chartered Bank on 25-7-2003. For setting

aside that decree, Misc.petitien No.5 of 2009 has

béen- filed. Decree has been‘ passed in favour of

State Bank of India and against Harshad Mehta in
Suit No.41 of 1995 on 3-3-2003. For setting aside
that decree Misc.Petitiof\ No.10 of 2009 has been
filed. Decree has been passed in Suit No.63 of
1992 in favour of State Bank of India and against

Harshad Mehta on 22-4-2003. For setting aside that

~decree Misc.Petition No.8 of 2009 has been filed.

Decree has been passed in favour of State Bank of
India and against Harshad Mehta in Suit No.14 of
1é95 on 14-8-2003. For setting aside that decree
Mfsc,Petition No.6 of 2069’ﬁas been filed. Decree
has been filed in Suit No.61 of 1992 against
Harshad Mehta and in favour of SBI Capital Market
Ltﬁ. For setting aside that decree Misc.Petition

Nd.? of 2009 has been filed. In Misc.Petition No.88

of, 1992, by order dated 6-9-2002 the custodian has
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béen directed to hand over the amount that was in
déposit with him to the State Bank of India.
Misé.?etition No.9 of 20@9  has been preferred

against that order. Thus, all these petitions have

“been preferred in this court for setting aside all

the decrees that have been passed against Harshad
Mehta and according to the Petitioner all the
decrees are vitiated by fraud and therefore they

are nullity.

Thus,;if the case of Petitioner is accepted, all

th@ decrees passed againét ‘Harshad Mehta by the

Sp%éial Court will have to bé set aside, with the

reﬁuit no amount will be payable by Harshad Mehta
x _

aﬁd his 1legal representatives to any Bank and

financial institution. Though, Harshad Mehta and

the Petitioner in Misc.Petition No.215 of 1993

themselves have stated that according their

.. estimate an amount of Rs.5720439586.57 is payable

bf them to the Bank and financial Institutions. One

‘féils to understand if all the decrees passed
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adainst;Harshad Mehta are nullity, then why such a
hugevam0un£ was shown as payable by Harshad Mehta
and the Petitioner to the Bénks. Thus, the claim
méde by the Pétitioner, iﬁ these Petitions 1is
imcapable' of being accepted by anybody. If the
cLaim made in these Petitions is accepted, it would
méan that no money was siphoned off by Harshad
Mehta and. members of Jhis group from public

fﬁnancial institutions. Then the question will

| arisé why the Parliament enacted Special Courts

Act, if no money was siphoned off by Harshad Mehta

from Bank  and financial  institutions.  The
Pe;itionef-nowhere explains if no amount is payble
by Harshad Mehta to the Bank and Financial
Iﬁstitutiohs, why he was convicted for offences
re@ating to the Securities Scam. Fact remains that
noﬁ only Harshad Mehta has been convicted, but

oiher members of his family have also been

convicted. Shri Sitaraman, who was employee of the

Staté Bank of India was also prosecuted along with

Harshad Mehta for having helped ‘Harshd Mehta in
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sfphoning off money from State Bank of India, has

also been convicted. Thus, it .is impossible to

believe‘that all the decrees passed against Harshad

Méhta and in favour of Bahks and Financial
Institutions are nullity. In this background only
one conclusion is possible that these petitions
héve' beén .filed by the Petitioner with ulterior

mdiive and malafide intention. After remand of the

matter i.e. Misc.Petition No.41 of 1999 by judgment

.in Ashwin Mehta’s case, two applications were filed

for setting aside two major -decrees secured by the
Sﬁate Bank of India, though, this court made an
oﬁder on 25-7-2008 again for sale of the
residential premises. Appeals were filed against
tHat,order. After those Appeals were heard by the

Supreme Court and the judgment was reserved, these

'agplications have been filed. Thus, it is apparent

that the whole purpose behind filing the present
pétitions is to create an impression -that the claim
of the custodian that the liability of Harshad

Mehta exceed his assets is not correct and is to
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delay the sale of their properties. Petition is,

therefore, disposed of.
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