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IN THE SPECIAL COURT CONSTITUTED UNDER THE (TRIAL OF 
OFFENCES RELATING TO TRANSACTIONS IN SECURITIES) 

ACT, 1992. 

MISC . PETITION NO. 64 OF 1998 

The Custodian appoin ted under the ) 
Special Court ( Trial o f  O f  fences ) 
Relating to Transactions in ) 
Securities) Ac t , 1992 and having ) 
h i s  Mumbai o f f i ce a t  9th F l oo r ,  ) 
Nariman Bhavan , 227, Vinay K. Shah ) 

Marg , Nafiman Point, MUMBAI-400 021.) 

Versus .

1. Union of India

2 .  The Commissioner of Income-ta x �  ) 
Cen t r a l  Circle, having h i s  ) 
o f f ice a t  Aayakar Bhavan, Queen's) 
Road, Mumbai - 400 020. ) 

3. Harshad S .  Mehta,
Indian Inhabitant,
Madhu l i �  Dr. Annie
Worli� Mumbai - 400 

of Mumbai � )
resid i n g  at ) 
Bes�.n t 

·
Road , ) 

0.1 8 .  ) 

4. Ashwin S . Me hta o f  MLtmbai, Indian )
Inhabitant, residing at Madhuli ) 

D r .  Ann ie Besan t Road , Worli, ) 
MLtm b a i  - 400 01.8. ) 

5. Hitesh S . Mehta of Mumba i ,  Indian )
Inhabit.ant, residing at Madhuli )
Dr. Annie Besant Road , l>Jorl i, ) 
Mumbai - 400 018 . ) 

6 .  SLtdhir S.Mehta of Mumbai , Indian )
Inhabitant, residing at Madhuli ) 
D r .  Ann.ie Besant Road , Worli, ) 
Mumbai - 400 018. ) 

7 .  Jyoti s. Mehta of Mumbai ,  Indian ) 
Inhabi tant , resid i ng a t  MadhLll i ) 

D r .  Anni·e Besant Road, Wor l i ,  ) 
MLlmbai - 400 018. ) 

8 .  Deepi k a  A . Mehta o f  Mumbai, I�dian) 
Inhabitant, residing at Madhuli ) 
D r .  Annie Besant Road , Worli, ) 
Mumbai - 400 018. ) 
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Petitioner 

Mehta’s are aggrieved with this order as it was violative of judgment of Hon’ble Supreme Court in Harshad 
Shantilal Mehta vs Custodian reported as (1998) 5 SCC 1.That because of premature and unjustified sale of 
their shares losses of more than Rs 20677.28 crores have been suffered and monies released to I T 
department and banks. Arguments of Dhanraj Mills            Mahesh Jethmalani 

            Gaurav Joshi 
Preface 
Summary findings given by Hon’ble Judge & Full findings given by Hon'ble Judge
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9 .  Pratima H.Mehta of Mumbai , Indian ) 
I n ha b i tant ,  res i d i ng a t  Madhu l i  ) 
Dr. Annie Besant Road , Worl i ,  ) 
Mumbai - 400 018. ) 

1 0 . M/s. Harshad S. Mehta 

11.M/s. Ashwin S. Mehta, 

12.M/s. Jyoti H .  Meh t a ,  ) 
Respondents Nos. 10 to 12 a l l  ) 
proprietary con cern s  havin g their) 
office.at 1205-6, Maker Chambers ) 
V, 221 Nariman Poi n t , Mumbai - ) 
400 021. ) 

13.Growmore Assets & Management (P) ) 
L i mited , a company incorporated ) 
under the provisions o f  the ) 
Companies Act, 1956 and having ) 
i t s  o f fi ce at 1205-6, Maker ) 

Chambers V, 221 Nariman Point, ) 
Mumbai - 400 021 . ) 

14.Growmore Leasing & Investments ) 
( P )  Limi ted, a company i nco rpo- ) 
rated under the provisions o f  ) 
the Companies Act� 1956 and ) 
havi n g  its of f i c e  a t  1205-6, ) 
Maker Chambers V, 221 Nariman ) 

Point, Mumbai - 400 021. ) 

15.Growmore Exports Private Ltd., ) 
a company incorporated under the ) 
provisions of the Companies Act� ) 
1956 and having its o f f i ce �t ) 
1205-6, Maker Chambers V, 221 ) 

Nari man Poin t , Mumbai - 400 021. ) 

16.Aatur Holdings Private Lim ited, ) 
a company incorporated under ) 
the provisions of the Companies ) 
Act� 1956 and having its office. ) 
at 1205-6, Maker Chambers V, ) 
221 Nariman Poi n t ,  Mumbai - 400 ) 
021. ) 

1 7 . Harsh Estates ( P ) .  L i m i ted , a )  
company incorporated unde r  the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6, Maker Chambers V� 221 ) 
Nariman Point, Mumbai 400 ) 
021. ) 
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18.Casr.:ade Holdings Pvt. Limited, )
a company incorporated under the )
provisions of the Companies Act, )
1956 and having its office at ) 
1205- 6 ,  Maker Chambers V, 221 ) 
Nariman Point, Mumbai - 400 021. ) 

19.0rion Hold i ngs Pvt. Limited, a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6, Maker Chambers V� 221 ) 
Nariman Point, Mumbai - 400 021. ) 

20.Fortune Holdings P�t. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6 , Maker Chambers V, 221 ) 

Nariman Point, Mumbai - 400 021 . ) 

21.Treasure Hol dings P v t . Ltd., a) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its of fice at ) 
1205-6, Maker Chambers V, 221 ) 
Nariman Point, Mumbai - 400 021. ) 

2 2 . Ve l vet Holdings Pvt. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its offj.ce at ) 
1205-6 , Maker Chambers V ,  221 ) 
Nariman Point, Mumbai - 400 021. ) 

23. Eminent Holdings Pvt. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6� Maker Chambers V, 221 ) 
Nariman Point , Mumbai - 400 021. )

24. Pallavi Holdings Pvt. ltd.� a ) 
company in corporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6, Maker Chambers V, 221 ) 

Nariman Point, Mumbai - 400 021 .  ) 

25.Zest Holdings Pvt. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 



, 

1205-6 , Maker Chambers V, 221 ) 
Nariman Point, Mumbai - 400 021 . ) 

26.Topaz Holdings Pvt. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6 , Maker Chambers V ,  221 ) 
Nariman Point, Mumbai - 400 021 . ) 

27.Divine Holdings Pvt. Ltd., a ) 
company incorporated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 
1205-6, Maker Chambers v, 221 ) 
Nar .. iman Point, Mumbai - 400 021. ) 

28.Abhay Dharamsingh Narott�m of ) 
Mumbai, Indian Inhabitant ) 
residing at 186, Walkeshwar ) 
Road, 1st floor, Opp. Bank of ) 
India, Malabar Hill, Mumbai - ) 

400 006. ) 

29.Hiten P. Dalal of Mumbai� ) 
Indian Inhabitant, having his ) 

office at Room No. 1112, Bombay ) 
Mutual Building, 19/21, Hamam ) 
Street, Fort, Mumbai - 400 023. ) 

30.Mr. Bhupen Dalal of Mumbaip ) 
Indian Inhabitant, residing at ) 
42, Chitrakoot, Altamount Road, ) 
Mumbai - 400 026. ) 

31.Mr. Jagdish Panalal 
Mwnbai, Indian 
residing at Anita 
Malabar Hill, Mumbai 

Gandhi of ) 

Inhabitant, ) 
Building, ) 

- 4•�0 006 u ) 

32.Dhanraj Mills Pvt. Limited, a ) 
company incor porated under the ) 
provisions of the Companies Act, ) 
1956 and having its office at ) 

Block No. 19, Dhanraj Mill ) 
Compound, Lower Parel, Mumbai ) 
- 400 013. ) 

33.Mr.T.B. Ruia of Mumbai, Indian ) 
Inhabitant, residing at 6-A, ) 
Samudra Gaurav, Wcrli Seaface , ) 
Mumbai - 400 018. ) 
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34. Fairgrowh Financi�l Services Ltd . ). 

a company incorporated under the ) 
provisions o f  the Companies Act , ) 
1956 and having its office at ) 
Fairgrowth House, Vittal M a l lya ) 
Road , Bangalore - 500 001. ) Respondents 

Mr. G . R .  Joshi with S .  Ru�tomjee and J .  Chandran i / b  P . M .  
M i t h i  & Co . far Petitioner . 

Mr . A.S. Bobde w i th S . G .  Mandrekar and B . M .  Chatterjee i/b 

R . N .  Bandopadhyay for Responden t No.2. 

Mr. Mahesh Jethmalani w i t h  Ajay Kandhar i / b  9.D. Chaug u l e  & 
C o .  f o r  Respondent Nos .  3 to 27. 

Mr. M.S. Rane with M r .  M . P . S .  Rao i/b Purnanand & Co. for 
Respondent No.29. 

Mr. Chetan Kapadia for Respondent No. 30. 

Mr. S . D .  Parekh w i t h  Mr. Navroz Seervai � Jehangir M i stry & 
Shyam Mehta i / b  Ma l v i  Ranchoddas & Co . for Respondent Nos. 

Mr.z. Bharucha i/b D.H. Law & Associates for Respondent No.34. 
Mr. I . M .  Chha g l a  with M r .  F. Divitre and D . J . Khambata i/b 
Fed. & Rashmikant for !ntervenors CSCB ) .  

Mr. Sham Diwan with Pradi p Mahadik for I ntervenors ( SCB ) 

Mr . T . K .  Cooper i/b Little & Co. for I ntervenors (SBI ) 

Mr. Janak Dwarkadas w i t h  M r .  Kambatta i / b  Dave, Gi ris h  & ·co. 
for I n tervenors CANZ Grind l ays Bank) . 

CORAM 

DATED 

S. H. KAPADIA, J. 
JUDGE, SPECIAL COURT. 

17TH AUGUST 2000. 

1. This petition has been filed by the Custodian for 

consideration o f  the Scheme for S a l e  o f  shares of the 

not i f ied p�rties under Special Courts (Trial of Offences 
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Re l a t i n g  to Tran sactions in Sec:urities ) Act� 1992 

( hereinafter referred to, for the sake of brevity , 'the said 

Ac t '  ) • 

2. Before coming to the Scheme1 the fo l lowing facts are 

required to be mentioned : 

3. FACTS ·-
,:._ 

Pri o r  to the coming into force of the said Act on 18th 

August 1992, l a rge sca l e  irregularities and malpractices were 

noti ced i n  the course of investigations by RBI with regard to 

transactions in Government and other securi ties ind u l ged i n  

by some brokers in col l usion with the employees o f  various 

ban ks and f inanc ia l institution s .  The said irregularities 

and ma l practices led to d iversion of funds from banks and 

financial i n s t i tutions to individual accounts of certain 

b roke rs. To deal w i th the above s ituation and in order to 

ensure speedy recovery of huge amounts invo l ved , the Special 

Courts (Trial of Offences Re l a t i n g  to Transactions i n  

Secu r i ties) Ordinance, 1992 was promulgated o n  6th June 1992. 

The Ordinance, inter a l ia , provided for appointment o f  

Custodian for attaching the properties of the not if ied 

parties to prevent d i version o f  such properties by the 

of tenders . The securities, which were attached �n c l uded 

shares of various compan ies. On 20th February 1995 in M i s c .  

Application N o .  107 of 1993 & Others, the Special Court 
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formulated certain questions on the interpretation of section 

11 of the said Act i n  respect of the priorities created by 

sec t ion 1 1  of the said Act, par t i cu l ar l y ,  regard i n g  the 

amoun ts due prior to the date of n o t i f i cation . The learned 

Judge ( as he then was) d i rected the Custod i an to move the 

Supreme Court. This was done vide C i v i l Appeal No.5225 of 

1995 f i l e d  by the Custodian before the Supreme Court. In the 

said Appeal the notified parties a l so fi led t he i r  s a y .  The 

not i f ied parties a l so ,  in turn � f i led C i v i l  Ap p l i cation s .  

They were a l l  clubbed together and d i s posed o f f  on 1 1 t h  March 

1996. By the said order, the Apex Court d i rected a Scheme to 

be drafted i n  respect of the s a l e  of shares f rom t i me to 

time. The Custodian was d i rected to forward the Scheme to 

Union of Ind i a  for approval and on such approval being 

obtained, the said Scheme was d i rected to be pl aced before 

the Supreme Court. In compl iance of the order of the Supreme 

Court dated 1 1 t h  March 1996, a Scheme for sale of a ttached 

s h ares was proposed . Vide order dated 13th May 1998 in Civi l 

Appeal No.5326 of 199 5 ,  the Supreme Court d i rected the said 

Scheme with further mod i f i ca t i o n s ,  i f  any ,  to be considered 

by t he Special Cou r t .  Accord ing l y  the matter has come before 

this Court basi ca l l y to consider the Scheme for s a l e  of the 

att a c hed shares. The s a i d  d r a f t  Scheme has been updated . A t  

t h i s  stage i t  may be mentioned that Civ i l  Appeal No.5326 o f  

1995 has been f i n  al l y  d i s posed o f f  by the SLtpreme Court on 

13th May 1998 . Apart from answering the questions framed by 

thi�; CoLtrt on section 11. of the said Act, the Ape:< CoLU-t a l s o  
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d e c i d ed t he validity of the Act. The Act has been upheld. 

4. SCOPE OF THE PETITION • 

For the sake of conveni ence i t  may be men tioned that in 

this petition we are mainly concerned with two broad aspects 

viz. val id ity o f  the Scheme a n d  implementation thereof . The 

arguments by various parties before me broad l y  deal with 

cha l l enge to the s a l e  of shares at this point of time. In 

short� the main objection of the notif ied parties is that 

the time for distribution o f  assets has not yet arrived and, 

therefore, the S cheme for sale of shares should not be framed 

nor implemented" 

5 .  SCHEME EQB. SALE OF ATTACHED SHARES BELONGING 

NDTIFIED PARTIES • 

The Scheme i s  main l y in two parts . It provides for 

consti tution of a Disposal Committee and secondly, i t  deals 

wi t h  Moda l ity of sal e .  The constitution of the Committee has 

been sugg este d because as of date the Custodian possesses 

6 . 65 crores shares. They are unregi s tered shares , benami 

shares and reg istered shares. Further shares are like l y  to 

come i n .  Out of the above three categories of share s ,  the 

unregistered shares in phys i ca l possession of t he Custodian 

are 1.89 crores . Simi l arly, the benami shares are 80.74 

lakhs. The regi stere d  shares in the name of the notified 
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part ies , which a1�e in possession of the Custod ian , are 3.95 

cn::i res . L<:>oking to the magn itude o f  the work, the Scheme 

suggests setting LIP of a Disposal Commi t tee . Unde r the 

Scheme, look ing to the magn itud e  of the work involved and 

particularly , in view of the l imited resources and manpower 

ava i l a ble with the Custod ian , the Commit tee is required to be 

set up consisting of the Cus tod ian , Director Genera l 

Investigation, Department of Revenue , Manag ing Di rector of 

UTI Securities� Mumba i ,  Managing Director of I C I C I  Brokerage 

Services Limi ted and 0.5.D. i n  the Branch Off i ce of the 

Custodian at Mumbai . Under the Scheme, Modal i ty of sale has 

been provided tor. It is pr-oposed t o  engage two 

i n s t i tutional brokers viz. UTI Securities as we l l  as I C I C I  

Brokerage Services L i m i ted to undertake s a l e  o f  shares. In 

view o f  the demat faci l i ties, equity shares of a large number 

of companies can now be traded in demat form, which has many 

advantag e s .  Therefore, the Scheme contemplates conversion of 

s hares to demat. Under the Scheme, t h i s  work of demating 

shall be handed over by the Committee to the broking houses� 

which wou l d  undertake the j ob themse lves or through their 

subsidiary under the superv i s i on of the O . S . D . , who wi l l  act 

as a Secretary of the Disposal Comm i ttee. Un der the Scheme, 

the proceeds of the sale, after deduction of usual brokerage 

and other charges, sha l l be made available by the 

i n s t i tutional brokers mentioned above, to the Custod ian ' s  

representative for depositing the amounts in the respective 

attached accounts of the notif ied parties. The amounts so 
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rec e i ved be i n vested by the Custod ian i n  short term deposits 

in National ised Banks to avoid loss of i n teres t .  Under the 

Scheme , after the regi s tered and benami shares are processed 

and c l eared for s a l e  by the Disposal Commi ttee , bot h  the 

broking houses w i l l  se l l  the s hares in a phased manner at an 

approp�iate time to obtain the best va l ue for the share s .  

The Scheme further provides t h a t  of fers received from Pub l i c  

Sector Ban ks , UTI, Mutual Funds and Pub l i c  Fina n cia l 

I n s t i tutions sha l l  be given the f i rs t  priority w ithout 

affecting maximisation of the s a l e  proceeds . Under the 

Scheme, the d i scretion is vested in the broking houses 

regarding the timing of the s a l e  of shares so that adverse 

impact on the capital market in general i s  avoided. The 

' 
Scheme a l so lays down the method reqL1ired to be f o l l owed by 

the Committee to scrutinize and process �he scrips to 

establ ish s a l e a b i l i ty of the scrips . The Scheme provides 

fur t her that the Disposal Commi t tee wi l l , wi th the 

assistance of insti tutional brokers, undertake the work o f  

packaging a n d  sorting o f  l o t s  of shares to be sold . These 

are the basic provisions of the Scheme. As sta ted 

hereinabove� the framing of the Scheme is dif ferent from 

impl ementation of the Scheme. However� the work is enormous. 

The i mplementation of the Sc heme wi l l  have to be done in a 

phased manne r .  

6 .  The f o l l o w i n g  points arise for determination 

1<) 



A. Whether the time to frame the Scheme for 

sale of attached shares belonging 

notified parties has arrived ? 

B .  Challenge to the v a l i d i ty of Scheme ? 

C. Implementation of the Scheme ? 

7. ARGUMENTS ON POINT ial REFERRED TO ABOVE : 

to the 

The noti fied parties have objected to the framing of 

the Scheme essentia l l y  on the ground that t i l l  the date o f  

d i s t r i bution aris�s, the sale o f  shares cannot be effected . 

Therefore, I have proceeded to consider t h i s  legal submission 

advanced on beha l f  of the notif ied parties f i rst in point o f  

time. M r .  S. D. Parekh, the l earned senior counsel appearing 

on beha l f  o f  Dhanraj M i l l s  Private L i m i ted and T .  8.  Ruia 

(Respondent Nos. 32 and 33 respective l y ) has contended that
' 

the date of d i stribu t i on of the assets of Dhanraj Mil l s  has 

not yet arrived and i s  not l i k ely to arrive in near future. 

It was submitted that until the date of d i s t r i bu t i on i s  

imminent, there i s  no question of se l l ing the attached 

assets, w h i c h  though attached, remain the property of the 

not i f ied par t i e s .  I t  was submitted t h a t  o n  true a n d  correct 

i n terpretation of the Spe c i a l  Courts (Trial of Of fences 

Relating to Transactions in Securi t i es )  Act and in particu l a r  

section 11 thereof, s a l e  of a t tached assets i s  i n e x t r i ca b l y  

1 1  
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l i nked ta the d istribution of assets i n  the order o f prio r i t y 

envisaged under section 11( ( 2 ). It is contended that sal e 

and distribution are not separate even ts. Therefore, the 

sa l e  o f  assets cannot take p l ace on a particular day and 

distribution after five years. Such an eventual i ty has not 

been mentioned i n  the A c t .  It was further contended that 

kee p i n g  in mind the object o f  the Act� the nature o f  the 

property attached, the ownership o f  the attached property, 

the pos i t i on and role of the Custodian vi s-a-vi s  the attached 

property � i t  is clear that the s a l e  o t  the attached assets 

bei ng so l e l y  for the purpose of distribution can o n l y  take 

p l ace .:1t the time c.1f d i stribution and i:\fter the question of 

nexus of the attached assets w i t h  i l legal security 

transactions is considered on merits. I t  was further 

contended that on a proper reading of the j u dgment o f  the 

Sl.1pr·eme Court in the case of Harshad Mehta vs. Custodian 

reported in 1998 5 sec page 1 ,  sal e  of attached assets cannot 

be o rdered when time for d i s tri bution is no where in s i t e .  

It was con tended that the distribution was dependent upon the 

determination of l ia b i l i t y  of the noti f ied parties u n der 

sec t i o n 9A of the Act and, therefore, consideration of 

l iabi l ity of a notified party was , in turn , dependent upon 

ascertaining the rig hts of a t hi rd party i n  an attached 

property and also dependent on the question as 

attached property had any nexus w i t h  

t o  v.1hether the 

the::> security 

transa ction . It was therefore, submitted that s a l e  o f

attached assets dehors d istri bution wi l l  be u n reasonabl �, 
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unfair, arbitrary and prejudi cia l  t o  the n o t i fied parties. 

I t  was contended that .the date o f  d i s tri but ion would arise 

on l y  when this Court comp l e te� examination of cla ims under 

section 9A of the Special Court Act as he l d  by the Supreme 

Court in para 27 of its judg men t in Harshad Mehta's case 

( sup ra ) . It was contended that as far as Dhanraj Mills was 

concerned, the Special Court was yet to examine the case made 

against Dhanraj M i l l s  under section 9A. Reliance is p l a ced 

in this connection on the pending M i s c .  Peti tion No . 51 of 

1998 fi led by the Custodian as a l s o  Suit Nos . 7 ,  8 and 10 of 

1994 fi l ed by Can f i n a .  It was urged that Mis c .  Petition No. 

51 of 1998 has been f i l ed by the Custodian on beha l f  of Abhay 

Narottam. It is f or recovery of Rs 75.75 crores p l us 

i n terest .  In the said petition, a decree is sought against 

Dhar1raj Mills and ot hers . Sim i l arly, the above Suits bearing 

� 
Nos . 7, 8 and 10 of 199• are f i l ed by Can f ina on the basis of 

A • 

cer t a i n  security transactions. �ence, the a r g ument was that 

t i l l  all such claims are f in a l l y  adj udi c a ted upon, sal e  of 

assets cannot take place because the da te of distribution 

arrives only when the Spec ial Court completes examination of 

all cases under section 9A of the A c t .  It was conten ded that 

even under the Insolvency Act, 1909 the date of d i s t r i bution 

arises only upon the Court adjudicating a person as 

insolvent. In other word s , the Court sho u l d  be satisfied 

that the person is un abl e  to pay his dues whereupon the 

person w i l l  be adjudicated as insolvent and it is only 

therea f ter , that the Court wil l proceed to distribute the 
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assets amongst tt1e cred itors . Thereforep until the claims 

against Dhanraj Mil l s  are f i na l l y adjudicated upon by the 

Special Court, assets cannot be distributed under section 11 

and � therefore, sale of asse ts cannot be effected till the 

date of distribution arises. It was urged that even · under 

section 49 of the Insolvency Act, all the debts listed in 

sub-section (1) are to be paid in priority to all other 

debts. I t  was urged that a f ter payment of debts, if any 

assets remained, the same were to be used for the purposes of 

pay ing al l other debts prove d in insolvency ratea b l y . I t

was contended that under t he Insolvency Act, however, the re 

was no provision for scaling down the amounts pay abl e in 

respect of the d ebts mentioned i n  Section 49(1) . However, as 

held by the Supreme Court in paras 35 and 36 of the J u dg men t 

in Harshad Mehta's case ( supr a ) ,  the Special Court was 

empowered to scale down the amounts pay a b l e  under section 

11(2)(a) under certain c i r cumstances so that some amounts is 

l e f t  for the purposes cf paying the bank s and financial 

i n s t i tutions under section 11(2)(b). It was contended that 

before the decision of scaling down is taken� the claims of 

banks and financial institution will have to be adjudi cated 

upon and crystallised and� therefore, i t  was contended that 

in v i e w  of this powers of the Special Court to scale down the 

amounts payable under section 1 1 ( 2 ) ( a ) , i t  was obvious that 

no distribution can tak e pl ace u n t i l  the cl aims of banks and 

financial institut i on s are decided. It was f u rther contended 

that in view of paras 24 and 27 of the said judgment of the 
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Supreme Court· in Harshad Mehta's case (supra), on l y  those 

income-tax assessment which has become final and binding on 

the assessee are l ia ble to be paid under section 1 1 ( 2) ( a ) .  

It was submitted that under the Act, on l y  those assessmen ts 

can be s a i d  to have become final and binding on the assessee 

against which no appeal is pendi ng . It is submitted that the 

d i s t r ibution under the Act is the final distribution. That 

the Act dces not contemplate interim distribution . Hence, i t  

was argued that the Act con templates distri bution o f  the 

assets of a notified party towards satisfaction of the 

claims� which have a ttained final ity and , therefore, i f  any 

appea l is pending against an assessment under the Income-tax 

A c t ,  the assessment is not final and bind ing on the assessee 

i n  the context of the Special Court Act particu l a r ly, i n  view 

of the f a c t  that such assessment woL1 ld be set aside in the 

appea l .  I t  was contended that e}:ecutabil ity o-f a n  assessmen t 

order should not be confused with the assessment order 

becoming final and bind ing . I t  was submitted that an order 

that is executab l e ,  is not necessaril y  f in a l  and bind ing . It 

was contended that in the above j udgment of the Supreme Court 

in Harshad Mehta's case ( supra ) ,  the purpose of the Special 

Court Act has been considered . I t  was contended that i n  the 

said j udgment , the Supreme Court has held that the words 

' taxes due '  under section 11 ( 2 ) (a) referred to ascertained 

liabi l ity and, therefore, the words ' tax�s due' referred to 

taxes finally assessed . I t  was con tended that taxes w h i c h  

were not l e ga l ly . assessed o r  assessmen ts which have not 
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become f in a l  and binding on the assessee were not covered 

under section 1 1 (2)(a ) . It was contended further that vide 

paras 25 and 26 of the said judgment it has been held that i t

i s  on l y the ta!< liabi l i ty arising out of income relating t o  

tr.::i.nsac:ti.ons i n  securi tie;,; during t he statutory period 1st 

A p r i l  1991 to 6th JLtne 1992 which alone was entitled t o  
' 

pr io1�i ty under section 11.(2)(a). It was contended that the 

tax l iabi l i ty of Ohanraj Mil l s  during the aforestated period 

is o n l y  Rs 22 lakhs whereas Rs 35 crores were l y i n g  w i t h  the 

Custod ian to the credit of Dhanraj M i l l s ,  w h i c h  was more than 

su f f i cient to meet the tax l iabi l i ty under section 11(2)(a). 

It was further contended that the issue as to whether the 

attached assets had any nexus with i l legal transactions in 

securities of the banks during the statutory period is to be 

decided prior to d i stribution of assets. As h e l d  by th& 

Supreme Court in the above judgment (see paras 14 and 15), it 

was contended that none of the attached assets of Dhanraj 

Mills have any nexus with i l l egal transactions in secu rities 

belonging to banks and finan c i a l  institutions during the 
t 

above statutory period i . e .  1st Apr i l  199� to 6th June 1992 
I\ 

(hereinafter referred ·to as "the statutory period"). On 

facts i t  was contended that Ohanraj M i l l s  had filed several 

app l i cations in t h i s  Court to raise attachment on their 

assets. Howeve r ,  this Court b y  its judgment dated 14th 

October 1999 in Mi sc . Petition No . 44 of 1999 was p l eased to 

reject the a p p l i cations f i l ed by Dhanraj Mil l s on the ground 

that there itJ<..�s a Mexu�� between Dhanraj M.i.11 s and the i 11 ega l 
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transactions i n  secu r i t i e s .  However, the Special Court d i d  

not decide the issue as to whether the attached assets have 

any nexus wi th the illegal security transactions .  In this 

connection , re l iance was p l aced i n  para 59 o f  the s a i d  

judgment i n  w h i c h  the Specia l  Court has h e l d  that the issue 

regarding nexus raised by Dhanraj M i l l s woul d  be considered 

at the stage of d istribution . Therefore , i t  was contended 

that the issue of nexus i s  yet to be decided by the Special 

Court a n d  u n t i l  then , the assets cannot be s o l d .  It was 

contended that the en tire Act was restricted to the statutory 

per i od . Therefore, the Act does n o t  give powe r ,  jurisdiction 

or authority to the Special Court for the period other than 

the statutory period. I t  was contended that section 11 ( 2 ) ( c )  

i s  only a residual c l a use and such a c lause can never be 

i n t e rpreted to cover 1 i a b i  J.i. ties owed to the ta:{ autho r i ties 

or to the banks or to finan c i a l  i n s t i tu t ions or to private 

pa rt ies d u r ing the non-statutory period . Therefore, neither 

the tax l iabi l ities n o r  the bank l ia bi l i ties nor the third 

party l ia bi l i t ies such as brokers for the period other than 

the statutory period stood covered by section 11(2)(c). 

This is qual i f ied by further restriction that o n l y  such 

l ia bi l i ties that arise from statutory transacti ons,during the
; 

statutory period a l one wou l d  f a l l  under section 11(2)(c). It 

was contended that on read i n g  the entire j udgment, it i s  

c l e a r  that on l y  those l iabil ities men tioned i n  para 8 o f  the 

said j udgment woul d  fal l  under section 1 1 ( 2 ) ( c )  and n o t  the 

l i abi l i t i e s  for the non-statutory period or l ia b i l ities
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during the statutory period but not arising from security 
. 

transactions . Accordingly, it was submitted that only the 

f o l lowing l iabi l ities would f a l l under section 1 1 ( 2 ) ( c) viz. 

ba l ance of tax l iabi l i ty scaled down under section 1 1 ( 2) ( a); 

interest and pen a l ty on the tax l iability under section 

1 1 ( 2 ) ( a)� i n terest on the principa l  amount owed by the 

not i f ied parties to banks and finan c i a l  inst i tutions under 

section 1 1 ( 2 ) ( b )  and other l iabilities owed to private 

parties such as , brokers which arises out of transactions in 

securities during the statutory pe r i od. Mr . Parekh further 

added that vide order dated 20th February 1995 in Misc. 

Appl ication No. 431 o f  1994 f i l ed by Dhanraj M i l l s  and T. 8. 

Ruia, a recital is given in which the learned j udge Variava, 

J. ( as he then was) s t a ted that the time for d is t ribution of

assets under section 11 was approaching for two notified 

parties viz. Harshad Mehta Group and Fairgrowth Financia l  

Services L i m i ted . He a l so invited my attention to the order 

passed by the Supreme Court dated 11th March 1996 being the 

inte rim order in Civil Appea l No. 5326 o f  1995 in which the 

Supreme Court has also stated that time for distribution of 

the assets in possession of the Custodian was drawing very 

near and t h i s  was w i t h  reference to only two notified parties 

v i z .  Harshad Mehta Group a n d  Fairgrcwth Financia l Services 

Limited , which c l early show that the Supreme Court was f u l l y

aware that time for distribution had approached o n l y  f o r  two 

notified parties vi z .  •1arshad Mehta Group and Fairgrowth 

Financi a l  Services Limited. 
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d i s tribution o f  assets of Dhanraj M i l l s has sti l l  not 

arrived . This was on the footing of the above arguments. It 

was contended that the order of Variava, J . dated 20th 

February 1995 clearly shows that� even according to the 

learned j udge, d istributior1 of the assets is required to be 

made o n ly in respect of Harshad Mehta Group and Fairgrowth 

Financial Services Limited and, therefore , the Scheme should 

not be a pp l ied to Dhan raj Mil l s .  The above arguments were 

adopted by Mr . Jethma l an i ,  the learned couns e l  for Respondent 

Nos . 3  to 27 (Harshad Mehta Group . ) . The said arguments were 

a l s o  adopted by the counsel for other notified parties. 

However, Mr. Jethmala n i  added that in the order of Variava, J 

(as he then was) dated 20th February 1995 three questions o f  

law were sett l e d .  In the said rul ing the learned Judge has 

set out the time for distr ibution under section 1 1  and, i t  

was on that basis , that the Supreme Court proceeded to g ive 

its interim order for drafting the Scheme of s a l e  of shares 

( see Order dated 11th March 1996 being the interim order in 

Civ i l  Appeal No . 5326 of 1995 ) . The Supreme Court ti l l  then 

had not considered the question as to when the stage for 

d i s t r i bution a rises under section 1 1 .  I t  was contended that 

the said issue was settled f ina l l y  when the Supreme Court 

de l i vered the j udgment on 13th May 1998 in the case of 

Harshad Mehta vs . Custodian reported in 1998 5 SCC pg.  1. 

Therefore, at the time of d e l i vering the interim order on 

1 1 th March 1996 , the question a s  to when the s a l e  and 

d i s tribution took p l ace, remained unanswered. 
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contended t h a t  in view o f  the final j udgment of the Supreme

Court in the above case of Harshad �ehta, this Court s hou ld

proceed on the basis of the f i n a l  judgment o f  the Supreme 
-. 

Court. The leaned counsel contended that in view of the 

Judg men t of the Supreme Court� the stage for s a l e  and

distribution of the assets under section 11 of the Act arise 

only a f ter completion of examination af all civil claims 

under section 9A o f  the Special Court Act and on ly after the

assessmen t orders of the Revenue Department reached finality 

and, o n l y  after they became binding i . e .  when the assessee 

has e x hausted all statutory remedies under the Act a n d ,  s i n ce 

the process of examinat ion o f  c l aims under section 9A ha�;

not commenced , the S c heme is premature. 

t h a t  on a proper and legal assessment, 

It was contended 

the actual tax 

l i abi l i ty of Harshad Mehta Group would be marginal a n d  a

l arg e  por tion o f  the amounts would have to be refunded by the

revenue . He contended that in case o f  Harshad Mehta Grou p ,

the demands made by the Department are based o n  the best 

judgmen t assessmen t , which are high l y  exaggerated . He 

contended that the assessment orders are ex-parte in nature . 

He contended that Harshad Mehta Group is contesting the 

demands before the Appel l a te Authorities. That s i g n i f i cant 

re l i efs have been given by the tax department and ,  therefore, 

no sa l e  should take p l ace so that a reasonable opportunity is 

given to Harshad Mehta Grou p to b r ing down the demands to 

realistic l e ve l s .  It was further contended that under the 

in terim order passed by the Supreme Court on 26th August 1996 

20 

Ranjan Vohra
Highlight




and a lso under the order o f  t h i s  Cou r t  dated 22nd March 2000, 

1'ln cw1ol.111t of Rs 2::;.-4 crores has been deposi ted w i t h  the 

department.. It is con tended that the said amount exceeds the 

tax l ia b i l ities of the departmen t .  I t  was contended that i n 

most cases the accounts are now comp l e t e .  I t  was further 

contended that under section 1 1  o f  the Act as construed by 

the Supreme Court� the expression ' taxes d u e ·  does not refer 

merely to l i abi l i ty created by the charging se�tion, but they 

refer to ascertained l iabi l i ty .  He contended that taxes, 

w h i c h  are not l egal l y  assessed o r  assessments which have not 

become f i n a l  and binding, are not covered by section 1 1 ( 2 ) ( a )  

and the words ' taxes due ' wou l d  mean taxes f i n a l l y  assessed . 

Therefore, t h i s  Court shou l d  not consider any Scheme of s a l e  

a s  there is n o  need to distribute any f u r ther amounts under 

section 1 1. of the Ac:t . I t  has contended that the s a l e  of 

shares and d istribution are interl inked . I t  was contended 

that the Act d oes not contemplate s a l e  o f  assets for any 

other purposes than d is t r i bution that i s  to meet the demands 

of t he creditors and in the entire Scheme of the A c t ,  no s a l e  

o f  assets i s  contem p l a ted other than t o  meet the c l aims o f

the cred i tors. He further contended that any s a l e  of assets 

wou l d  entail a tax l ia b i l ity on the Respondent s .  The s a l e  o f  

shares wou l d  immed i a t e l y  create a tax l i a b i l ity o f  20% a t  

l east i n  capital gai n s .  He contended that monies real ised 

woL1 l d  be depe>sited i n  bank deposits earning a taxable in come 

as against a curre n t  tax free in come earned through d ividend 

on equity sharen and ,  t he re fore � 
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re l ease any amounts to the revenue towards capita l gain taxes 

or the tax l iabi l i ty resulting from income from fixed 

depos i ts . 

w i t h  tax 

Therefore, the n o t i f ied parties will be burdened 

liabi l i ty which is presen t l y  non-existen t .  The 

arguments of M r .  Jethma l an i  are also adopted by the learned 

counsel appearing for v arious notified parties. M r .  Joshi 

submitted that section 1 1 ( 2 ) ( a )  o f  the Act refers to Priority 

Liabi l i ty . He contended that section 11 ( 1 )  begins w i th a 

non-obstante c l ause . He contended that section 1 1 ( 1 )

empowers the Custodian to se l l  the attached assets . He 

contended that section 11 ( 1 )  refers to s a l e  whereas section 

1 1 ( 2 )  of the Act refers to d i s t r i bution . M r .  Joshi 

accord ingly , contends t h a t  under section 1 1 ,  there is a cl ear 

cut d i c hotomy between s a l e  and d istribution and one should 

not be m i x ed w i t h  the other. He further contended that under 

section 1 1 ( 2 ) ( a ) , the l iabi l i ty of the n o t i f ied parties on 

account cf tax es , rates, cesses , e t c .  need t o  be d i s charged 

by the Custodian . He contended that this Court has n o  

j u r isdi ction to ga i n t o  the merits o f  the assessment orders. 

That t h i s  Court cannot order d i scharge o f  liabi l i ties o f  the 

n o t i f ied parties. That t h i s  Court, however, can scale down 

the quantum of tax under section 1 1 ( 2 ) ( a )  and ta the extent 

it is scaled down , the amounts sha l l  f a l l under section 

1 1 ( 2 ) ( c ) .  He contended that the l i a bilities o f  the notified 

parties are required to be p�id o r  d i scharged in the order 

contempl ated by section 1 1 ( 2 ) ( a )  to 1 1 ( 2 ) ( c ) .  He con tended 

t h a t  the Scheme framed by the Custod ian is on l y for s a l e ,  
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which is a step before d i s t r i bution under section 1 1 ( 1 )  of 

the A c t .  I n  othe r  words, the Scheme f a l ls under section 1 1 ( 1 )

and not under section 1 1 ( 2 ) . He further contended that none 

of the notif ied parties in the last eight years have come 

be fo re the Court saying that the assets are more than the 

l ia b i l i t i e s .  He contended that priority is g i ven t o  tax 

arrears by section 1 1 ( 2 ) ( a )  in respect of the priority 

period � which corresponds to the statutory period under the 

Act v iz .  1 s t  Apri l 1991 to 6th June 1992 . He contended that 

the object of the Spe cia l Court Act is speedy recovery of the 

dues of the creditors including the I n come-tax department. 

He con tended that even under section 49 of the I n solvency 

Act, 1909 , the Official Assignee cannot be asked to wa it and 

not to sell the assets t i l l crysta l l isation of a l l  d a bts of 

debtors. He contended that even under section 49 of the 

Inso l vency Act , the O f f icial Assignee can se l l  the assets and 

pay o f f  the tax dues w i t hout being asked to wait t i l l  

crysta l l isation of all other debts of the insolvent to banks , 

financial institutions , e t c .  He contended that there i s  no 

d ispute that distri bution can on l y take place on real isation 

of asset s .  I n  fact under the Insolvency Act , d ividends can 

be de c l ared even if certain debts are not c l eared . Re l ian ce 

i s  placed on sections 69, 70 and 7 1  of the Insolvency Act . 

Accordingly , it was contended that the sa l e  was not 

on distribution . M r .  Joshi further con tended 

depended 

that the 

submission advanced on beha l f  of Dhanraj M i l l s  viz . that 

ass e ts, which do not have any nexus with the i l legal 
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transactions i n  securities has been speci f i ca l l y  rejected by 

t he Special Court in M isc . Appl ication No . 1  of 1999; Judgment 

of Ran e , J .  in M i s c .  Petition No . 44 of 1999 as a lso the 

order of the S pe c i a l  Court in M i s c .  Petition No. 1 6 o f  1998 . 

He contendsd that in M i s c .  Petition N o .  16 of 1998� Dhanraj 

Mi l l s had s pe ci f i ca l l y  asked for release of assets on the 

ground that their assets de n o t have any nexus with the 

i l l e g a l  security transactions. I t  was contended t ha t in 

Misc. Petition No . 16 o f  1998, Dhanraj Mi l ls have appl ied for 

release of shares o f  K i l l i c k  Nixon Private Limited . They had 

app l ied to this Court for a restraining order against the 

Cus t o d i an preventiny him from se l l ing the s hares o f  Ki l l i ck 

Ni x on . I n  the said ap� l i cation � DhanraJ Mi l l s  had sought a 

declaration that the said shares are free from attachment as 

they had no ne:<l.lS w i t h  i l lega l transa ctions in securi ties . 

However, by order dated 14th Octob er 1999� the a p p l ication o f  

Dhanraj M i l l s  came to be r e j e c t e d .  Hence, it i s  n o t  open for 

the Dhanraj M i l l s  to raise the same contention ance again . 

He contended that i f  section 1 1 ( 2 ) ( a )  i s  con fined o n l y  to 

the priority period as contended on beha l f  o f  DhanraJ Mi l l s

and i f  section 1 1 (2 ) ( a )  d i d  not cover the post priority 

period o r  pre-priority period in respect of in come-tax du2s � 

then even the I n come-tax Department w i l l  n o t  be a b l e  to 

recover their dues far the post priority period/pre-priority 

peri o d . He con tended that i f  the arguments af Dhanraj M i l l s  

were accepted � the I n come-tax department cannot proceed 

aga i n s t  any property because a l l  the properties of the 
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noti f ied parties have been attached under the Act 

stab.1tor i l y . He contended that except T. B .  Ruia , not a 

sin g le notified party has declared his earning from the 

tuture income. He contended that future income, as l ai d down 

in the j udgment of the Supreme Court in the case of T. B. ., 

Ruia vs . Custodian reported in 1997 ( 9 )  SCC page 123 , refers 

to an iricome gen erated by a n o t i f ied party by d i n t  of h i s  own 

l abour which would then fa l l  outside section 3 ( 3 )  and it i s

in respect of such i n come that the attachment under section 

3 ( 3 )  w i l l  not operate . However , such future inc:ome� cannot 

be equated w i t h  post statutory period income. Mr. Joshi 

further contended that under the above c ircumstances , 

sections 1 1 ( 2 ) ( a ) , ( b ) and ( c )  · wou l d  cover a l l  assets 

parti cu l arl y  in v i ew of the f a c t  that a l l  the assets of the 
ii 

not i f ie d  parties stood statutory attached under section 3 ( 3 ) . 
/... 

He �ontended that i f  the contentions of the noti f ied parties 

a r e  accepted that in respec t of c l aims for pre-statutory 

period/post-statutory period can never be enforced as nothing 

cou l d  be s o l d  and that be the case then one f a i l s  to 

understand a s  to where the decree ho l d e r  wou l d  go f or 

en f o r cement of his c l aim for pre-statutory period and post-

statutory period . He contended that since a l l  the asse t s  of 

the noti f ied parties stood attached , the decree ho lder can 

on ly come to the Spe c ia l  Court because no other Court can 

attac:h the properties of the notified part i es . I f  the 

argumen t of the n o t i f ied parties on the above interpretation 

is accepted then no c l ai m  cou l d  be enforced as there wou l d  be 
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no machinery to enforce such c l aim of pre-statutory and post­

s t a tutory period . �le contended that in the above Judgment o f

the Supreme Cou r t � the Supreme Court has laid down the scope 

of section 1 1 ( 2 ) ( a ) . I t  has not l a i d  down the scope of 

sections 1 1 ( 2 ) ( b )  and ( c ) . He contended that the Supreme 

Court real ised that in certain cases looking to the I n come­

tax demands raised on the n o t i f ied parties , a s i tuation may 

develop where the en tire real ised amounts would be required 

to be a p propriated towards the taxes due which wou l d  mean 

that nothing cou l d  be l e f t  for d i s t r i bution to banks and 

f i n a n c i a l  i n s t i tutions under section 1 1 ( 2 ) ( b )  and , therefore� 

the procedure for scal ing down the quantum of tax under 

section 1 1 ( 2 ) ( a ) has been provided for and � to the ex ten t 

that the amount i s  sca l ed down under section 1 1 ( 2 ) ( a ) , the 

balance would fa l l  under section 1 1 ( 2 ) ( c ) . Therefore, the 

Supreme Cour t has l aid down on l y  section 1 1 ( 2 ) ( a )  in the 

above context. According to the learned counse l ,  vide para 26 

o f  the j udgmen t ,  the Supreme Cou r t  has c l ear l y  indicated that

every k i n d  o f  tax l iabi l i ty for any other period ( meaning 

pre-statutory and post-statutory period ) i s  not covered by 

section 1 1 ( 2 ) ( a ) .  However, such tax l i a b i l i ty
. 

( meaning pre­

s t a tutory and post-statutory period ) may be d i scharged under 

the d i rections of the Special Court under section 1 1 ( 2 ) ( c )  or 

t �  t�xing authority may recover the same from any 

subsequen t l y  acquired property of a n o t i f ied person [vide 

R u i a  v s .  Custodian ] ( supra ) o r  in any other manner from the 

not i f ied p�rties in accordance w i t h  l aw .  However ,  the 
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pri or i ty given under section 1 1 ( 2 ) ( a )  is o n l y  to the tax 

l ia bi l i ty f o r  the statutory period i . e .  1 s t  A p r i l  1991 to 6th

June 1992. Therefore� i t  was con tended that sections 

1 1 ( 2 ) { a )  and ( b )  cover a l l l i abi l i ti e s .  The said sections 

covered inter a l i a , a l l  tax l iabi l i ti�s for the pre-statutory 

period, the post-statutory period and a 1 so for the 

statutory period . He further contended that even under 

section 1 1 ( 2 ) ( c )  the legi s l a ture has used the expression ' an y  

other l ia bi l i ty '  an d ,  therefore , even under section 1 1 ( 2 ) ( c )  

the Court can decide the priority for e x amp l e ,  i f  the Court 

is requi red to consider the question as to whether the 

penalty under income-tax dues shou l d  be g i ven , priority under 

section 1 1 ( 2 ) ( c )  or whether the c l a i m  o f  Abhay Na�ottam 

against Dhanraj M i l l s  shou l d  be given priori ty ,  then suc:h 

question can cartain l y  be decided by the Special Court and 

the Court can always give priority in appropriate · cases. 

The refore , a l l  c l aims wi l l fa l l  under sections 1 1 ( 2 ) ( a) and 

( c ) and even w i t h i n  1 1 ( 2) ( c )  the Court can decide the 

que s t i on of priority . Mr . Joshi further contended that there 

i s  no mer i t  in the contentions advanced on behalf of the 

n o t i fied parties that i n come-tax dues were required to be 

separately worked out on the basis of income from security 

tr an sac t ions . He contended that i t  was n o t  poss i b l e  to s pe l l  

o u t  the in come f rom secu r i ty transact i on s .  He further 

contended that there is no basis to support the con te n t i on 

that on l y  the in come-tax dues rel ating 

transactions s h ou l d  be s pe l t  out separa te l y .  
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that there i s  n o  such provisions under section 1 1 ( 2 ) ( a )  o f  

tha A c t .  l�e contended that v i d e  para 24 of the judgment o f  

the Supreme Court i n  Harshad Meht a ' s  case ( supra) the words 

" taxes due ' have been stated to mean ascertained l i a b i l i t y  

quan t i f ied i n  accordance w i t h  l a w .  According to the Supreme 

Court� taxes due would mean taxes as assessed which were 

present l y  p a y a b l e  by the n o t i f i e d  parties. He contended that 

the Supreme Court has used the words ' p resent l y payable by 

the no t i f i ed parties" and not f in a l l y payabl e .  Hence, there 

is n o  merit in the contentions of the n o t i f ied parties that 

ti l l  the entire matter is decided by C I T  ( A ppea l s )  or by the 

Tribunal or by the Supreme Cour t ,  the s a l e  s ha l l  not take 

pl ace . Therefore, he contended that f i n a l  and b i n d i n g  

assessmen t would mean taxes a s  assessed a n d  taxes whi c h  would 

be prese n t l y  p8yab l e .  Hence, he contended that there is n o  

merit i n  any of the above contentions raised on beha l f of the 

n o t i f ied parties on Point A .  

8 .  FINDINGS ON POINT a:._ 

( i ) PREFACE 

Before coming to the legal con ten t i on s , a short preface 

needs to be men tioned . The Act came into force on 18th 

August 1992. 

on 6th June 

Before that d ate , the Ordinance was promu l g a ted 

1992 . On 3rd February 1994 � three firms o f  

Cha rtered Accountants were appointed by the Special Court. 
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The order was passed i n  M i s c .  Petition No . 270 o f  1992. They 

were appointed to prepare the statements of a c counts of n i n e  

noti f ied parties i n c l u d ing Harshad Mehta Group and Dhanraj 

Mi l l s . This Court has now received l e t ters from three f i rms 

of Chartered Accountants stating that ti l l  today they have 

not re ceived the relevant documents from Harshad Mehta Group. 

At this s tage , it may be mentioned that i n i ti a l l y  the books 

of accounts were di rected to be prepared by the above three 

f i rms of Charte red Accounta n t s .  Subsequen t l y ,  the task was 

undertaken by the Harshad Mehta Group, who undertook to 

furn i sh the ac coun ts by the end of 1 999 . For the last eight 

years no progress has been made. The Cha rtered Accountants 

have recorded that even supporting documents have not 

g iven to them til l today . The reason i s  obvious . 

noti fied parties are objecting to the sale of shares. 

been 

The 

The 

number of shares� in possession of t he Custodian as of date � 

are approximately 6 . 6 5  crore5 . Further updating is yet to be 

done . The number of registered shares o f  Harshad Mehta Group 

a l on e  are 2 . 88 crores . Apart from registered 

Custodian is a l so in possession of benami and 

shares, the 

unregistered 

shares . The total o f  a l l  the three comes to 6 . 6 5  crores. 

On the other hand the tax l iabi l i ty of Harshad Mehta for the 

p r i o r i ty peri od a l one is Rs 1624 crores . The tax demand 

against Dhan raj M i l l s  for entire period i s  Rs 224 crores . 

Steps a re yet to be taken to reg ister the shares/demat the 

sha res . I n  other words , the notified parties are i n terested 

in delaying the s a l �  of shares on one ground or the other . 
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I 

M r .  Jethmalani has u rged on behalf o f  Harshad Mehta 

that they have done their best to com p lete the accounts. 

Group 

He 

has 

the 

also relied upon the corresponden c e .  On 

correspondence, I find that in most of 

going through 

the cases the 

noti fied parties have rel ied upon netting transactions. Even 

in the in come-tax records produced before me o f  Dhanraj M i l l s  

show that the assessee had rel ied upon the netting 

transactions . However �  in a netting transaction purchase i s  

netted out against the sa les and vis-a-vis . Where the 

d ocuments of purchase were produced , t here are no sales. 

This aspect is stated because a f ter e i g h t  years of the 

implementation o f  the A c t ,  the posi tion which has emerged i s  

t h a t  the notified parties have not brought before the 

authorities/ accountants ap poin ted by the Court the relevant 

documen ts . I t  is for this reason that even the I n come-tax 

department has u l timate l y  proceeded to assess some o f  the 

assessee - notified parties under best j udgment assessme n t .  

During the said period none of the notif ied parties have come 

before the Court c l aiming that the assets are more than the 

liabi l i ties . Their on l y  contention i s  that the l i a b i l ities 

have not been crysta l l ised. Their on ly conten tion i s  that 

till f in a l  adj ud i ca tion is carried out by a l l  the authorities 

under the Income-tax Act by way of appeals� the assessment is 

not final and binding . Of course, one cannot loose sight of 

the fact that the shares, i f  ordered to be so l d �  shou l d  fetch 

the best possi b l e price. So that the liabi l i ties of the 

noti f i ed parties cou l d  be discharged in the best possible 
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I t  is for this reason that the S c heme for sale of 

the shares has been formulated and p l aced before the Cour t .  

I may mention that the observations i n the preface a re on l y  

to show that c-Jn one han d ,  the notified parties c l  a i m  that 

the i r·  l i a b i l ities under the I n come-tax Act have n o t  

crysta l l ised a n d  on the o t her hand , they have not even 

prodLtced the relevant documents/statements o-f assets and 

l i abi l i t ies before the Court appoin ted Chartered Accountants

for completion of a ccoun t s in the l as t  e i g h t  years . This is 

particu l a r l y  i n  the conte:{t o f  Ha.rshad Mehta Group. The 

observations made by me in this preface shou l d  not be read as 

b ind i ng i n  the pending proceedings before various 

authorities under the I n come-tax Act i n c l ud i n g  AO/CIT 

( A ppea l s � /Tribuna l . Last l y �  this Court is a l so required to 

tak E:� into ac:count the ground realities, w h i c h  have emerged , 

in its wo r k i n g  during the l a s t  e i g h t  years whi le deciding 

this a pp l i cation . 

(ii) SUMMARY QE. THE ARGUMENTS ON BEHALF OF THE NOTIFIED

PARTIES. 

W i t h  the above preface� I now proceed to examine the 

arguments advanc�d on Point A .

The main argument advanced on behalf of the n o t i f i ed 

p�rties i s  that the attached assets shou l d  not be so l d  t i l l 

the date of d i s t r i bution . That the date of d i s t r i b ution has 
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r 

not arrived . That s a l e  o f  assets under the Act as 

interpreted by the J udgment o f  the Supreme Court i n  Harshad 

Mehta ' s  case ( su p r a )  is d i rectly l in ked with date of 

d i s t r i bution . That t i l l  the completion of examination of a l l  

c l ai m s  under section 9A of the Act , the date o f  distribu t i on 

cannot be said to have arrived . That there are no f i n a l  and 

b i n d i n g  assessment orders passed by the I n come-tax 

authorities ti l l  today as the matters are pen d ing i n  appeals 

before the Appe l l ate Authorities and ,  therefore, t i l l  the 

assessee exhaust a l l  the remedies under the Act, the 

assessments are not f i n a l  and bin d i n g . Hence ,  to that extent 

a l so the date of d i s t r i bu t i on has not arrived . That even 

today , f o r  exampl e ,  the Custodian ' s  c l a i m  against Dhanraj 

M i l l s  in Petition No. 51 of 1998 for Rs 75 . 75 crores plus 

interest i s  pend ing . 

pend i n g .  I t  is 

So al so , petitions f i led by Can fin a are 

contended that Dhanraj M i l l s  had a l so 

cha l l enged the va l i d ity of Kar Vivad Samadhan Scheme � which 

i s  a l s o  pen d i n g  under Arti c l e  226 of the Constitution . I n  

sho r t ,  the submission is that t i l l  a l l  the above cl aims are 

final l y  adj u d i cated upon by this Court o r  by the High Court 

in its writ jurisd i ction or by the various Appel late 

Authorities under the I n come-tax A c t ,  t h e  date of 

d i s t r i bution cannot be said to have arrived parti cu l ar l y , 

when according to the notif ied parties , the department has 

made best j ud gment assessme n t .  Accord ing to the notif ied 

parties , the c l  aim o f  tl1e I n come-tax department are highl }' 

e;�aygera ted . I n  some cases , the C I T  ( Appea l s )  have set aside 
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the assessment orders and have remanded the matter back to 

the AO and , therefore, i t  is urged that the l iabi l i ties are 

not crysta l lised . Therefore � the Scheme far s a l e  of shares 

should not be sanctioned . I t  was further urged that the mere 

fact that an amoun t is ascertained by an assessmen t order 

wou l d  not mean that the date of d i s t r i bution has arrived. I t  

was contended that or1 the passing o �  the assessment order, 

the same may be executab l e �  but the said order should not be 

f i n a l  and binding . That there is a d i f ference between 

executa b i l ity and fina l i t y .  I t  was further contended on 

behalf of notified parties that under t he Act the power of 

the Custodian is restricted to the statutory period v i z .  1st 
• 

Apr i l  1999 to 6 t h  Jun e  1992. Therefore, the tax demand could 
A 

on l y  be restricted to the said p�riod and , i f �  the tax demand 

is restricted to the said period then , in the case of Dhanraj 

M i l l s  and some of the other n o t i f ied parties , the assets 

l y i n g  w i th the Custodian would be much more than the I ncome-

tax l ia b i l i ty .  For exampl e ,  i t  was con tended that in the 

case o f Dhanraj Mi l ls ,  assets worth Rs 35 crores are l y i�g 

w i t h  the Custodian whereas, at the highest the tax demand was 

Rs 7 c rores . Therefore , the Scheme should not be appl ied 

un i f orm l y  to a l l  the notified parties. I t  was fu rther 

contended that under section 1 1 ( 2 ) ( a )  of the Special Court 

Act o n l y  the tax l ia b i l ity arising out of i l l eg a l  

transactions in securities during t h e  statutory period i s  

required to be taken into account. I t  was con ten ded tha t 

unde r  the I ncome-tax Act , i t  w�s possible to work out tax 

33 

Ranjan Vohra
Highlight




l i a b i l i t y  a r is i ng out of such security transactions 

pertaining to the statutory period and on l y  to that extent 

section 1 1 ( 2 )  wou l d  ap p l y .  Howeve r ,  i t  was contended that tax 

l i abi l i ty for pre-statutory period and post-statutory period 

wou l d  not f a l l  under section 1 1 ( 2 ) . On the basis of the 

j udgment o f  the Supreme Court in Harshad Mehta ' s  case 

( su p ra ) ,  i t  was contended that on l y  the fol l owing l ial::i i l ities 

would fal l under section 1 1 ( 2 ) ( c )  viz . b a l ance of tax 

l i a b i l ity s c a l ed down by this Court under section 1 1 ( 2 ) ( a ) ;  

interest and penalty on the tax l i a b i l i ty under section 

1 1 ( 2 )  ( a ) ; interest on the p r i n c i p a l  amount owed by the 

n o t i f ied parties to banks and f i n a n c i a l  institutions under 

section 1 1 ( 2 ) ( b )  and l as t l y ,  other l i abi l ities owed to 

private parties such as brokers, w h i c h  arises out o f  

transactions in securities during the statutory period . I n  

substance, the argument is this that the� power of the 

Custodian to se l l  the attached assets is restricted . I t  was 

further contended that i n  the case of Dhanraj M i l l s  during 

the period 1st Apr i l  1992 to 6th June 1992 there was no 

security transaction . That the demand o f  the tax department 

for the said period was in respect of a non-security 

transa c t i o n . Such demands cannot f a l l  under section 

1 1 ( 2 )  ( a ) . I n  other words, if there i s  a tax demand for a 

period other than the statutory per-iod o r  i f  there i s  a 

demand i n  respect o f  the statutory period , but i f  such demand 

i s  n o t  re l a ted t o  o r  having nexus to the security 

tr �nsaction , then such l i abi l i t ies w i l l  n o t  fa l l  under 
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se c t i on 1 1 ( 2 ) ( c ) .  Therefore, the power to 

�xcl uded the demands f o r  the periods other than the statutory 

period or demands for the s tatu to ry period but not r e l a ted to 

the security tran sa c t i ons . Accord ing to the not i f i ed 

parties , the said nexus is y e t to be decided . Therefore, the 

assets cannot be s o l d . Re l i ance was p l aced on para 27 o f  t he 

Judgm�nt of t he Sup reme Court in the case of Harshad Mehta 

( su p r a )  in which it has been observed that the date o f  

d i s t ribution ar i se when the Special Court completes the 

examination of c l aims under section 9A and if on that day any 

tax l i abi l ity for the statutory period i s  l eg a l l y  assessed 

and the assessmen t is f i n a l  and binding , then tha t  l iabi l i ty 

wi l l  be considered for paymen t under section 1 1 ( 2 ) ( a ) . On 

the basis of t he said observation , the learned counsel for 

the notif ied parties contended that only on comp l e ti on of 

e:<amin•:\ t i  on 

di.st.ribution 

of c l aims under section 9A , 

can a ri. se . That date has 

the date of 

not arr i ved . 

Therefore, t he assets cannot be so l d .  Simi l ar l y , i t  was 

contended that i f  a c l a i m  is n o t  adjudicata b l e  by the Specia l  

Court then t o  that e x tent section 1 1 ( 2 ) ( c )  w i l l  not be 

a t tracted . I n  oth er words, if t he re was no ne xus between any 

i l l e g a l  se curi ty transaction and the property attached , such 

property cannot be d i s tr ibut ed under sections 1 1 ( 2 ) ( a ) ,  ( b )  

and ( c )  • I t  was contended that in the present matter , the 

Custodian should be d i rected to make a s eparate a pp l i ca ti on 

t o r  s a l e  of shares belonging to Dhanraj M i l l s  and , if such an 

a p p l ication is mad e , then i t  woul d be poss i b l e  fo r Dhanraj 
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Mi l l s  to show that there was nc nexus and that the property 

shou l d  be rel eased . However, i f  the Scheme i s  made uniformly 

app l i c�bls to a l l  noti f ied parties, then the above question 

cannot be decided and without such determination , the 

attached assets shou l d  not be so l d .  At this stage, it may be 

mentioned that several attempts were made by Dhanraj M i l l s  

for re l ease o f  assets . They adopted various procee d i n g s .  

They a l  1 f a i l ed .  

(iii) FINDINGS ON THE ABOVE ARGUMENTS . 

I do not find any merit in the above arguments of the 

n o t i f i ed parties . Section 1 1  consists of two parts. Section 

1 1 ( 1 )  d ea J s  w ith sa l e . Section 1 1 ( 2 )  dea l s  w i t h  

d i stribution . T h i s  d istinction i s  requi red to b e  kept i n  

mi.nr:I . Even under the Insol vency Law, this c l ea r  cut 

d i s t i n c tion between section 68 on one hand and sections 69, 

70 and · 71 on the other hand show that the above two concepts 

are d i f ferent. Even under the I n s o l vency Law, distr i b ution 

has nexus with proved claims . Under the I n s o l vency Law, the 

O f f i c i a l  Assignee starts w i th the work of d istribution on l y  

after the assets are rea l i sed and so l d .  One reason being the 

distribut ion involves certain e:(penses t owards 

adv e r t i sement i n  the newspapers i n v i t i n g  claims from the 

c re d i tci n :; ,  i n d i v i dual noti ces to the c1�ed i t o r s ,  e t c .  The said 

expenses can on l y  come out of the monies w i t h  the O f f i c i a l  

Assignees . The sai d  monies come f rom realisation o f  the 
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assets . Therefore, even under the I n so l ven cy Law, 

d i s t r i bution is preceded by sale of assets . T h i s  d is t i n ction 

can a l so be seen in the judgment of the Supreme Court in the 

case of Harshad Mehta ( supra ) .  This d istinction can a l so be 

seen from the provisions of section 1 1  of the S pecia l  Court 

A c t .  Section 1 1 ( 1 )  ex press l y refers t o  the duty o f  the 

Custodian to d ispose of the assets whereas � section 1 1 ( 2 )  

refers to d i s tribution . Rel iance i s  p l aced on the j udgment 

( supra ) . o f  t h e  Supreme Court i n  the ca�e of Harshad 

However , on read ing the said j udgment i t  

Mehta 

is clear that 

various questions referred by this Court to the Supreme 

Court, each of the said questions were separatel y answered . 

Whi l e answering the question � the Scheme of section 1 1 ( 1 ) ,  

sections 1 1 ( 2 ) ( a ) � ( b )  and ( c )  are separa te l y  considered . 

Therefore, when reading the J udgment, one has to keep i n  mind 

the relevant ques ti on and the context on which the said 

question i s  f ramed . I n  para 13 of the said judgment in the 

context of section 1 1 ( 1 ) ,  the Supreme Court has c lear l y  l a i d  

down the condition which would attract the s a i d  section . The 

Su preme Court has he l d  that section 1 1 ( 1 )  empowers this Court 

to direct the Custodian to d i s pose of the property under 

attachment. The on ly con d i tion pres cribed by the Supreme 

Court in the said j udgment vide para 13 is the satisfaction 

of the Spec i a l  Court before it g i ves directions for di�posal 

to the e f f e c t  that the atta ched property 

noti fi ed party . In other word s ,  before 

be l onged to the 

the d i recti on o f  

disposal i s  given , th� Special Cou rt shou l d  be satisfied that 
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the attached property belonged to the n o t i f ied party . A l l  

subsequent paras of thi: sai d j u dgment therea f t e r ,  deal �..i i t h  

the question o f  distribution under section 1 1 ( 2 ) . Thsrefore� 

even under the j udgment o f  the Supreme Court this d i c hotomy 

between s a l e  and d i s t r i bution is s pe l t  out .  I n  the present 

app l i cat ion the Scheme is n o t  for d i s t ribution. The Scheme 

is n o t  under section 1 1 ( 2 ) . The Scheme squarely f a l ls under 

section 11 ( 1 )  for s a l e .  T his point is suf f i cient to rej ect 

the above arguments . However, since the learned advocates 

for the n o t i f ied parties have raised various con tentions on 

section 1 1 ( 2 )  on the point of distribution , this Court has 

e x amined the said j udgment in d e ta i l . Vide para 1 6 �  the 

Supreme Court formulated s i x  questions , w h i c h  are �elevant 

for this case . We are essen t i a l l y  concerned w i t h  f i rs t five 

quest.ions .. In the f i r-s t  quest.ion , the CoLtrt has answered the 

mean i n g  of the words ' taxes d ue ' . Under the In come-tax Act , 

there is a d i f feren ce between l ia b i l ity and assessme n t .  The 

Scheme of the I n come-- ta:·: c l ear l >' indicates t.hat 1 iabi 1 i ty t o  

pay I n come-tax chargeable under section 4 ( 1 )  of the Act does 

n o t  depend upon the assessmen t being made by the In come-tax 

O f f i cer but, i t  depends on the enactment of the Finance Act 

prescri bing rate / rates for any assessmen t  year. Therefot"E? � 

as soon a s  the rates are prescribed by the Finance A c t ,  the 

l i a bi l i ty to pay taxes arises on t he total in come which is to 

be c::omput.&d by the assessem in accordance with t he 

provisions of the A r: t .  I n  view o f  the said d i f ference in the 

concept of l i a b i l ity and assessment under the I ncome- tax A c t  
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particu l ar l y ,  the question referred to the Supreme Court was 

whether the word ' due ' refer merely to the l iability to pay 

taxes or does it refer to the l i abi l ities which are 

crystal l ised into a legal l y  ascertained amoun t .  By the 

aforestated 

' taxes due ' 

j udgment, it has been l aid down th�t the 

under section 11 ( 2 ) ( a ) � which deals 

words 

with 

d i s t r i bu t i on can on l y  refer to the l i ab i l ity, which has been 

computed i n  accordance with the prov i sions o f  the I n c ome-tax 

A c t .  I n  other word s ,  the Supreme Court has he l d  the words 

' taxes due ' do not merely refer� to the liab i l i ty which arises 

under section 4 ( 1 )  o f  the Act when the rates are prescribed 

by the Finance A c t , but it refers to the l i abi l i t y  to pay tax 

on the total income which is computed i n accordance w i t h  the 

provisions of the Act . Where the return is filed by the 

assassee, the I TO is required to check whether the returned 

in come is computed in accordance with the Act . The tax , 

which becomes payab l e  on the basis of the returns , is an 

assessed tax . Therefore� the Supreme Court has l aid down 

that the words ' taxes due' referred to the l iab i l i ty w h i c h  

was crystal l ised into a l eg a l l y  ascertained sum immed iatel y  

payab l e .  

equated 

In other word s ,  the expres5ion " taxes d u e '  is 

w i t h  assessed tax . I n  fact� whi l e  an swering 

question No . 1  the Supreme Court has c l ear l y  stated i n  para 24 

that the e x p ression ' taxes due' in section 1 1·( 2 ) ( a )  meant 

assessed taxes , which are presen t l y  payab l e .  The Supreme 

Court has nowhe re stated that the ' taxes due ' would mean the 

taxes w h i c h  are f i nally pay� b l e .  The ex pression ' t axes due· 
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finds p l ace i n  section 1 1 ( 2 ) ( a ) .  I t  i s  the section whi ch 

deals with d i s t ribution of assets. Therefore, the Supreme 

Court has l a i d  dowr1 that in the context of d i s t r i bution , the 

ex pression ' t axes due' can o n l y  mean assessed taxes. I n  the 

c i r cumstances, there is no merits in the contentions of the 

n o t i f i e d  parties that ti l l  they have exhausted a l l  their 

remedies under the Act, t he taxes do not become due for 

payme n t .  The second question which was considered by the 

Supreme Court was, once aga i n , on ly in the context of section 

1 1 ( 2 ) ( a )  v i z . priority to be given to the taxes due i n  the 

matter of d i sbursement/distribution of assets . Question No . 2  

h a s  no connection w i t h  the sale of assets. The question 

posed to the Sttpreme Court was whether the taxes referred to 

in section 1 1 ( 2 ) ( a )  rel ated on l y  to the statutory period or 

whetlier they covered a l l  assessed taxes of the not i f ied 

persons. I n  other words, the question was whether priority 

should be given at the time o f  distribution to the taxes due 

on l y  f o r  the statutory period or whether the priority should 

be given a l so to the taxes due for pre-statutory period and 

post-statutory period . This question has no bea rin g on the 

po i n t  for consideration before thi s Cou r t .  

has l a id down that i n  a given case, i f  

T h e  Supreme Court 

this Court i s  

s a t i s f i ed that the demand of the I n come-tax department is on 

the h i g her side , then whi l e  deciding the question o f  priority 

under section 1 1 ( 2 ) ( a )  with regard to d i s t r i bution , the 

e n t i r e  amount shou ld not be handed over to the department 

because in the security scam� pub l i c money which was depl oyed 
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in the banks and financial i n s t i tution s ,  was involved a n d  the 

c laims of banks and f i n a n c i a l  institutions wi l l  be d e f eated 

i f  the entire d isbursement took p l ace in favour of the 

department because nothing wou l d  be l e f t  for d i s t r i bution i n  

favour o f  the banks and financial i nstitutions . Therefore, 

in a ppropri a te cases, th� Supreme Court has empowered this 

Court to s c a l e  down the tax demand. Now here � l 5o ,  one has 

to keep in mind the di fference under the In come-tax Act 

between the l i abi l i ty and quan tif ication of l i abi l i t y .  W h i l e  

answering question No . 2 ,  the Supreme Court has o n l y  laid down 

that in certain cases� w i t hout discharg ing the in come-tax 

l ia b i l ity of the n o t i f ied party , the Speci a l  Court may s ca l e  

down the quantified amount of tax . I n  other words, the tax 

amounts cou l d  be reduced on l y  for the purposes of section 

1 1 ( 2 ) ( a ) . I t  wou l d  not empower the Spec ia l  Court to go into 

the merits of the assessment order. However ,  the s c a l i n g  

down is proposed so that the other creditors a l so g e t  the 

ben e f i t  of d istribution . I t  i s  the quantum which i s  to be 

sca l e d  down and not the l i a b i l ity . Furthe r ,  para 26 of the 

said j udgment c l e a r l y  shows that for the purposes of sca l in g  

down on l y ,  t h e  tax amount due for t h e  statutory period s h a l l  

be taken into account a l though the l iabi l ity o f  the assessee 

- n o t i f ied party sha l l  continue. In f a c t �  the Supreme Court 

has c l a r i f ied that every k i n d  of tax l ia b i l ity may be 

d i s c harged under the d irections o f  the Special Court under 

section 1 1 ( 2 ) ( c ) � but for the purposes of scal ing down i n  

appropriate cases, the Court may con s i d e r  the taxes o n l y  for 
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the s tatutory period . I t  does not mean that the Spec ia l 

Court cannot consider � a t  the time of d i stri bution ,  the tax 

l iab i l i ty fctr the pre-s tatu tory and post-statutory per� od . On 

the contrary � the Supreme Court has l ai d  down that a l l such 

tax l ia b i l ities may be d i scharged under section 1 1 ( 2 ) ( c )  or 

tl1e department may recover the same from any subsequen t l y  

acqui red proper ty o r  i n  ar1y other manner in accordance w i t h  

law . Howev e r �  the prior i ty under section 11 ( 2 ) ( a )  would 

cover the l ia bi l ity for the statutory period . There is one 

more reason that on the coming into force of the 

noti f i cation , a l l  the properties of the noti f i ed parties 

s tood a t t a c hed . I f  t he argument of the notified party was to 

be a c cepted , the consequences would be disastrous . I t  would 

defeat the provi s i ons of the Act. I t  wou l d mean that 

a l though a l l  the assets of the noti f ied parties stood 

frozen/atta c hed � the c l a ims in respec t of pre-sta tu tor y and 

post-statutory periods would become unenforceab l e  because the 

C l aimants wi l l  have no machinery and the pro pe rty against 

whic h they c ou l d  enforce their c l a i m .  I n  the c i rcumstances� 

there is no merit i n  the contentions advanced on beha l f of 

the n o t i f ied parties t ha t the c l aims for pre-statutory and 

po s t-statu tory periods do not fal l under sections 1 1 ( 2 ) ( a ) , 

( b )  and ( c )  of the A c t .  The Scheme of t h e  Act i s  very clear . 

On the d a t e  o f  the notification ,  a l l  properties of the 

n o t i fied parties are attached . I n  the present case, it is 

estab l i shed that a l l  the regi stered shares b e l onged to 

n o t i f ied parties . In the case of s a l e  of attached property , 
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the on l y  cond i t ion prescribed by the Act i s  that the property 

shou l d  belong to the n o t i f ied party . This i s  also laid down 

by the Supreme Court in para 13 of the said j udgmen t .  When 

one comes to d is t r i bu t i on / d isbursement o f  assets , the proof 

of c l a i m  is the bas t s .  I t  i s  fer t h i s  reason t h a t  in the 

Supreme Court j ud gment , i t  has been l a i d  down in para 27 that 

the date of d i stributipn arise when this Court completes the 

examination o f  cl aims under section 9A. Therefore� 

completion o f  examination of claims under section 9A i s  the 

condition precedent to the d i s t r i bution and not to the s a l e .  

One more fact may b e  mentioned . I n  the present matter on 

beha l f  of Dhanraj Mill s ,  i t  has been contended repeated l y  

t h a t  their l ia b i l i ty to pay tax i s  o n l y  to the extent o f  R 7 

crorE'!S . According t o  them the l i ability i s  less than Rs 7 

crc::ires . Thi5 is on the basis that section 1 1  ( 2 )  on 1 y refers 

to the statutory period . According to Dhanraj M i l ls ,  the 

l i.::1bi l i ty for the s t a tutory period is Rs 7 crores a t  the 

highes t ,  w h i c h  i s  much less than the assets l y ing w i t h  the 

Custodian of Rs 35 crores . Howev e r ,  as stated ear l ier , 

section 11 ( 2 )  cannot be restricted on l y  to the tax liabi l i ty 

during the statutory per iod . I t  covers a l l  c l aims i n c l u d ing 

those in respect of the pre-statutory and post-sta tutory 

period . Hen ce , there i s  no mer i t  in the contentions t h a t  the 

assets are more than the l i ab i l i ties in the case of Dhanraj 

Mi l l s . The tax demand against Dhanraj M i l l s  for a l l  the 

years is Rs 224 c:rores ( appro�·: imatel y ) .  Moreove1� , the c l aim 

of the Custodian in Mi�c. Petition N o . 5 1  of 1998 is Rs 225 
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cra re s . Therefore, i t  cannot be said t ha t assets ma tch t he 

l l.ab i l i ties . This Court need not wait i n  the ma tte r c f  

framing of the Scheme for s a l e  of s hares ti l l  a l l  ma t te rs a re 

fina l l y  decided because even a t ·  t h i s  stag e �  i t  is c l ear that 

assets de not match the l i a bi l i t i es . Further� it has been 

contended on beha l f  of Dhanraj Mi l l s  that under the Act even 

if the demand f a l l s  within the statutory period but � i f  such 

d emand is not related to the security transaction s �  it w i l l  

not f a l l under section 1 1 ( 2 ) .  I t  was contended that 

therefore� in every mat te r the Custodian shou l d  be d i rected 

to app l y  for sa l e  so that the notif ied party gets an 

o ppor tun i ty to prove that there was no nexus. If the demand 

has no nexus w i t h the security trans act i on , then i t  wi l l  not 

f a l l under sections 1 1 ( 2 )  even if i t  re l a tes to the statutory 

per.ind . Before c: J.os.i.ng the d iscus s i on on Point A ,  it may be 

mentioned that the question of nexus d i scussed herein above 

has been repeatedly raised by the notified par ty Dhanraj 

M i l l s .  By M i s c .  Petition No . 16 o f  1998 preferred by Dhanraj 

Mi l l s ,  i t  was urged that Dhanraj Mi l l s came to be n o t i f i e d  

under the A c t  v i d e  notifi cation d ated 5 t h  August 1992. I n  

the sai d  peti t ion � i t  was a l l eged that an the date o f  the 

a pp l i cation i . e .  9th February 1998, DhanraJ Mi l l s were 

h o l d i n g  1 0 , 83 , 430 shares in the capit•l of Ki l l i ck Ni xon . By 
• 

the said pe t i tion ,  Dhanraj M i l l s  prayed for raising the 

attachment in respect of t he said shares. A bare read i n g  of 

the said petition shows that even in the sai d Mis c .  Peti tion 

No . 1 6  o f  1998, i t was contended by Dhanraj Mi l l s that the 
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shares were not l iab l e to be attached under the Act as they 

were not connected w i t h  the security transact ions . I t  was 

contended that the shares were purchased out of fund s ,  which 

have no conn e c t ion with the secu ri ty transactions or w i t h  any 

wron g f u l  conduct. Therefore� a d e c l a ration was sought from 

this Court that the said shares shou l d be d ec l ared as b�ing 

'\?,y 
free from attac hmen t . 'II ;t' a speaking order dated 1 4 t h  

October 1999 passed by Rane , J .  ( as he then was ) ,  it was h e l d  

that i n  view of t h e  judgment i n  M i s c .  Pe t i tion No . 44 o f  1999 

in w h i c h  the same contentions were taken by . Dhanraj Mi l l s ,  

the said Misc . Petition N o . 1 6  of 1998 came to be dismissed . 

I n  the c i rcumstances, i t  i s  not open for the counsel for 

Dhanraj Mi l ls to raise the same conten tion i n  this pet i tion . 
\.,o �. 

Dhan raj Mi l l s Q�ee a�ain f i led M i s c .  Petition No. 44 of 1999 
" 

in which •c cs -.JI! i•1 the above contention rE!garding the ne>:us 

was raised by Dhanraj Mi l l s .  This petition was a l s o  

dismi ssed vide j udgment dated 14th October 1999. I n  M i s c .  

Petition N o .  44 o f  1999, � ee a,a�� i t  was prayed that the 

assets be freed from statutory attachmen t .  However ,  i t  was 

contended that in paras 58 and 59 of the j udgment of Rane� J .  

in M i s c .  Petition No . 44 o f  1999 i t  has been he l d  that 

whenever the p l ea o f  no nexus i s  raised, the Court s ha l l 

consider the entire factual back ground , the conduct o f  the 

part i e s ,  the manner in which the dea l ings were undertaken . 

Accord i n g l y ,  i t  was urged that even according to Rane, J . ,  

such p l ea of no nexus i s  requi red to be res i ded against 

factual mat r i x  and ,  therefore , pending such determination , 
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the assets cannot be so l d .  On the other hand , i t  was 

contended on beha l f  of tl,1? Custodian that irl the sa.id judgmen t 

Rant-� ,  J � has deprecated Dhanraj Mil 1 s f o r  repeated 1 y raising 

the p l ea of n o  nexus . That Rane, J .  has categorica l l y hel d  

that the said question hes been f i na l l y  decided by Variava J .  

on 8th March 1999 in Mis c .  App l i cation No . 1 of 1999. I t  was 

.l�&..'f 
contended that repeated l y  in order to peal e"t!: the framing of 

" 

the Scheme, Dhanraj M i l l s  has raised the above conten tion . 

I t  was contended on beha l f  of the Custodian that in the 

j udgment of Variava� J .  dated 8th March 1999 in Mis c .  

A p p l ication No . 1  o f  1999 , Dhanraj M i l l s  had relied upon the 

J udgment of the Supreme Court in the case of Harshad Mehta 

( supra ) .  R e l y i n g  on the said j udgmen t ,  i t  was contended on 

beha l f  of Dhanraj M i l l s  that the Special Court would have 

j u1"'"isdicticm on l y  if the c laim Wc'lS in respec:t of sec:urity 

transactions during the statutory period . I t  was contended 

t h a t  even according to the Supreme Cou r t ,  if the property had 

n o  ne:<us with i l legal deal in g s ,  then i t  can be rel eased f n:>m 

attachmen t .  I n  the said matte r ,  i t  was contended that monies 

were taken by CIFCO & Champa k l a l  I n vestments and C I FCO 

F i n a n ce Limited from Ken n i lworth Investment Company Private 

Limited by way of loans and , therefore, the assets has no 

nexus with the security transactions .  I n  the said j udgment 

in para 24 , Variava � J .  had rejected the said argumen t .  The 

learned J udge has c lear l y  considered the j udgment of the 

Supreme Court i n  Harshad Mehta ' s  case ( supra ) and has l a i d  

down that the Supreme Court has on l y  d e c l ared that 
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j u r i sdiction in civil matters is vested i n  the Spec i a l  

Cou r t  i f  t h e  c l a i m  related t o  any property w h i c h  stood 

attached . I t  was further found on facts that the monies 

bel onged to ban k s  and f i n an c i a l  institutions. That they 

si phoned out by Respondent No . 4  - Dhanraj Mi l l s .  That 

were d i verted to Respondent No . 5  and � thereafter � 

were 

they 

to 

Respondent Nos . l ,  2 and 3 .  The learned j udge has further 

l a i d  down that i f  an asset could be used to satisfy any c l aim 

then even though such asset may have no nexus , it cou l d  be 

attached . Therefore, a l l  c l aims wi l l  f a l l under section 

1 1 ( 2 ) . Therefore, the learned j udge has considered the 

judgment o f  the Supreme Court i n  Harshad Mehta ' s  case 

( supra ) .  The learned j udge has h e l d  that there i s  nexus 

between the property attached and the i l l eg a l  dea l ings in 

securities by Dhanraj M i l l s .  Hence � there i s  no merit in the 

above contentions advanced on beha l f  of Dhanraj Mi l l s .  To 

complete the reading o f  j udgment o f  the Supreme Court i n  

Harshad Mehta ' s  case� i t  may be 'men tioned that question No. 3 

was on the poin t as to when the taxes under section 1 1 ( 2 ) ( a )  

to be said to have become due. This question is once again 

rel ated only to the d i s t r i bution of assets under section 

1 1 ( 2 ) ( a ) .  This question arose because i t  is contended on 

beha l f  of the n o t i f ied parties that o n l y  the l iabi l i ties, 

w h i c h  have been quanti f ied by the f i n a l  assessment on the 

date when the Act came into force 

section 1 1 ( 2 ) ( a ) .  Others · contended 

wou l d  f a l l  under 

that the tax 

l i a b i l ity should have been quantif ied by the date of the 

not i fication . Some others contended that the tax l i abi l i ty 

s ho u l d have been ascertained an the date o f  distri bution . 
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The Supreme Court h e l d  that section 1 1 ( 2 ) ( a )  contemplates 

disbursem�n t  of assets in terms of priority in favour of the 

Government so that the tax dues is cl eared f i rs t  in point of 

t i me .  However , tl1e Supreme Court found that in appropriate 

cases , the demands may be on the higher s i d e  and , therefore, 

they needed to be scaled down . Therefore� the Supreme Court 

rej e cted the argument advanced on beha l f  of the n o t i f ied 

parties that l iabi l i ties should be assessed before 6th June 

1992 or they should be f i na l l y  assessed before the date of 

not i f i cation . However ,  in answering the l as t  contention of 

the notified parties that the l ia b i l i ty shou l d  have been 

ascertained on the date of d i stribution � the Supreme Court 

observed that the date of distri bution arrives when the 

Speci a l  Court completes the examination of c l aims under 

section 9A and any tax l i abi l i ty for the statutory period is 

f ina l l y  assessed and the assessment is final and binding � 

then such l ia b i l ity wi l l  be considered for payment under 

section 1 1 ( 2 ) ( a )  of the Act. As stated hereinabove, the pre­

condition for s a l e  of the property i s  that the attached 

property belongs to the notified parties whereas, the pre -

condition of distribution i s  completion of examination of 

claims under section 9A. There can he no quarrel that a t  the 

time of d i s t r i bution , the completion of the examination of 

cl aims is required. Therefore, the Supreme Court has s tated 

that the date of d i st r i bution wi l l  arise when the Special 

Court completes the examination of c l a ims under section 9A . 

( see para 27 of the judgmen t ) .  However , the entire 
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d i s cussion is in the context of distri bution under section 

1 1 ( 2 ) ( a )  of the Act . There is n o  principle of l�w shown to 

t h i s  Court that s a l e  cannot take p l ace t i l l comp l et ion of 

examination of al l cl aims under se c t i on 9A of the Ac t . 

Moreover , we are dea l ing with Sp�cia l Court Act . The tax 

l i abi l i t y  of the notified parties for a l l  the years i n c l ud i n g  

t h e  statutory period runs into several crores. By way of 

i l l us t rat ion �  the tax l i a b i l i t y  of Harshad Mehta alone 

e x c l uding the fam i l y  members ' income for Assessment Year 

1992-93 being the n e t  priority demand i s  Rs 1000 crores . For 

the Assessment Year 1993-94 ,  it is Rs 624 crore s .  The 

question of sca l ing down w i l l  arise , i f  at a l l ,  at the time 

of d i st r i bution . This is apart from the suits decreed . On 

question No . 4 �  the Supreme Court has h e l d  that i n  

appropriate cases, the tax demand can be scaled down as 

stated above . This is a l so a point which arises a t  the time 

of d i s tri but i on under section 1 1 ( 2 ) ( a ) . At that t i me , this 

Court wi l l  decide how much of the tax l i abi l i ty should be 

dis charg ed for the priority period out of the funds in the 

hands of the Custodian . As regards question No . 5 is 

con cerned , the Supreme Court has h e l d  that the pena l ty and 

interest under the Income-tax Act s ha l l  fa l l  und er section 

1 1 ( 2 ) ( c ) .  The same wi l l  not be paid in priority under 

section 1 1 ( 2 ) ( a ) .  I f  the Special Court so desires, i t  may 

d i rect payment of balance l i abil ity under section 1 1 C 2 ) ( c ) . 

The Special Court Act has a l so come f e r  consi de rat i on from 

time to t i me before this Court . I n  the case of Hitesh Meh ta 

49 

Ranjan Vohra
Highlight




vs . Union of I n d ia reported in 1992 ( I l l )  Bombay Case 

Reporte r 7 1 6 �  the Division Bench o f  the Bombay H i g h  Court he l d  

that section 1 1  of the Act has been enacted to ensure that 

attached property is d isposed o f f  as per the d i rections o f  

the Speci al Cour t .  The Divi�ion Bench construed section 3 ( 4 )  

of the Act and came to the con c l usion that the said sub­
dl..·t bOJ � Ct� 

sect.ion contemplates t h e  power of the Custod ian to "11:e11� 1 :tt:h 

the property of the n o t i f i e d  party subj ect to the d i re ction! 

of the Special Cou r t .  Before the Division Ben c h �  the 

v a l i d i ty of the Act was cha l l enged . I t  was contended that 

there was no provision under the Act for raising the 

a ttachment . That submission was rej ected . The Division 

Bench h e l d  that section ll s t1oul d be read independent l y  o f  

section 3 ( 4 )  because section 3 ( 4 )  on l y deals w i t h  an e a r l i e r  

stage where the p ropert ies are in i tia l l y a ttached whereas ,  

section 1 1  of the Act dea l s with an independent power of the 

Special Cour t  in connection wi th d isposa l of the properti es 

under attachment .  I n  other words, according to the Division 

Ben c h  of the Bombay High Court � sect ion 1 1  con s ti tute:d a 

ct: s v v; lo v.f!','" yt 
separate code b y  i tsel f on the poin t of eM:1i13g;;a-l of the 

" 
property un der a ttachmen t . That the power under sec t ion 1 1  

was separa te and d is tinc t from the power under section 3 ( 4 ) . 

That section 11 ensures that the atta ched property is 
��V"-' lo �  
d" re• Ft as per the d i re ctions of the Special Court. 

"' 

That section 3 was enac ted only to preven t the prope rty in 

question from the misappropriation or in any other manner 

made unava i l ab le for discharge of l iabi l i ti e s .  Therefore , as 
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and when the property was attached under section 3 ( 3 ) , i t  was 

open to the aggrieved person to approach the Special Court in 

order to satisfy the Court that the attachment levied was far 

in ex cess of the u l timate l iabi l i ty . At t h i s  stage i t  may be 

noted that none of the notif i�d part ies have moved an 

independent a p p l ication before this Court stating that the 

property be re l eased from attachment on the g round that the 

a t t achment levied is far in excess of the ul timate l iabi l i ty .  

I n  the case of Custod ian vs . C I FCO Properties Pri vate L i m i ted 

( supra ) , t h i s  Court he l d  tha t the Specia l Cou rt has 

j urisdiction under the Act if one of the two conditions are 

f u l f i l led v i z .  i f  i t  rel ates to any proper ties statuto r i l y  

attached under section 3 ( 3 )  and second l y ,  i f  the c l a i m arises 
, 

from a transaction in securities and the n o t i fied person i s  

invo l ved . I t  was a l so held that the expression ' property � 

move a b l e  er immovea b l e  or both' used i n  sec ti on 3 ( 3 )  wou l d  

also i n c l ude mon ies , debts recovera b l e  by the noti fied 

parties from a third person. Re l iance was pl aced on section 

9A of the Act , w h i c h  rerfers to the above two condi tions. 

Section 9A ( 3 )  a l so states that no Court ot her than the 

Spe c i a l  Court sha l l  have juri sd i ction in re l ation to any 

matter or c l a i m  referred to in section 9A ( 1 ) .  Therefore , i f  

a matter or a c laim related to any attached property under 

section 3 ( 3 )  of the Act, then on ly the Special Court s ha l l  

have jurisdi ction to d i�pose c f  such c l a i m .  Reading sectio n 

9A wi t h section 11 ( 2 ) , i t  is c l ear that a l l  c l aims re l a tin g 

to attached properties wi l l  come within the j urisdi ction of 
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this Court .  I n  the said judgmen t , this Court has a l ready 

considered the judgmen t of the Supreme Court in Harshad 

Mehta ' s  case ( supra ) .  This Court has h� l d ,  i n  t ha t con tex t �  

that secti on 1 1  o f  t he Act deal t with d i s t r i bution . T h i s  

Cour t  further holds t h a t  the Special Court wou l d  have 

j u r i sd i ction i f  the c l a i m  r�lated to any attached property 

under the A � t .  Hence, this Court has he l d  that a l l  c laims 

pertaining to the attached proper t i es wou l d  f a l l wi thin the 

e x c l usive jurisdict ion of the Special Cou r t .  Therefore, i t  

i s  not possi b l e  to accept the contentions ad vanced by t he 

not i f i ed parties that section 1 1 ( 2 )  wou l d on l y  app l y  to 

c l a ims a ris in g out o f  tran sa c tion s i n  securities during the 

statutory period or that the j u risdiction of the Special 

Court wou l d  come i n  o n l y  :i. f  the p roper ty had i-. nexus w i t h  

the i l l e g a l  dea l ings i n  securities. In fa c t ,  the · a1�gument 

w h i c h  had been advanced before this Court was expressl y 

advanced before Varii;i.va, J .  in the above case of CIFCi:'.J 

Properties ( sup ra ) . I t  was rej �c ted . The ma tter was carried 

in a ppea l to the Supreme Cou r t .  

d ismissed on 23rd April 1 9 9 9 .  

� CONCLUSI ONS ON POINT a:_ 

The appeal has been 

According l y ,  i t  is hereby d e c l a red -

( a )  That sa l e  is d i f fe ren t  from d i s t r i bution . The 

Scheme p laced before this Court i s  for s a l e  of 
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share s .  The Scheme i s  n o t  for distribution o f  

assets. Therefore� se c t ion 1 1 ( 1 )  o f  the Act 

a p p l ies to the Scheme and section 1 1 ( 2 )  wh i ch dea l s  

w i t h  d i s t r i bution does n ot aome into picture at 

t h i s  stage o f  the matter . 

( b )  That sections 1 1 ( 2 ) ( a. ) , ( b )  an d  ( c )  cover c l a i ms 

for pre-statutory per iod , statutory period and 

post-statutory period . 

( c: ) On s c a l i n g  down � in appropriate cases as h e l d  by 

the Supreme Court �  the l ia b i l ity o f  the assessee oi' 

the ba li :i. n c:e ta>: WOl..t l d  subsist and the ta:< i n g  

c.-ILLthor-i ties would he en t i t led to rea l i se the 

remaining l .i a bi 1 i. ties i n c l u d i n g  pena l ty and 

interest from the assessee under section 1 1 ( 2 ) ( c ) . 

Therefore� there is na merit in the contention that 

the funds of some o f  t he n o t i f ied parties wi t h the 

Custodian are far in excess of the tax demand and , 

therefore� they should n o t be brought w i thin the 

Scheme for sa l e  at shares. 

( d )  I n  view o f  the provisions of the S p e c i a l  Court A c t � 

po s \''f o "'  e... 
i t  is not necessc.ffy for t h is Court t o  ........: , i n  any 

/'-

eve n t ,  .....- the s a l e  of shares t i l l  a l l  c la ims 

the n o t i f ied parties are f i na l l y  

adj Ltd i c:a ted upon . Looking to the Income-ta>: 
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9 .  

deman d % �  the decrees passed i n  various suits by 

this Court , it is c l ear that the l iabi l i ties of the 

n o t i f i ed parties e x ceed the attached assets and , 

there fore , one need not w a i t  t i l l  al l pending 

cl aims are f i n a l l y adjudi cated upon . 

( e )  The words ' taxes due ' in section 1 1 ( 2 ) ( a )  o n l y  

refers to the l iabi l i ty ,  which i s  com p l e ted i n  

accordance w i t h  the provisions o f  the I n come-tax 

Act . In other word s ,  the expression ' taxes due · 

would mean assessed tax � which are pre sent l y 

payab l e .  The said expression does not contemp l a t e  

taxes as f i n a l l y  pay a b l e .  

CHALLENGE TO THE VALIDITY OF THE SCHEME .!.=. 

On 1 1 th March 1996 an i n ter lpcutory order was passed by 

the Hon ' b l e  Supreme Cou rt inter a l i a  d i recting the Custodian 

to draft a Scheme for sale of shares from time to time . The 

Scheme was according l y  draf ted . I t  was forwarded to Union o f  

I n d i a  for approva l .  Pursuant to the d i rections g i ven by the 

Ape:·: Court, the Scheme has been p laced before this Court . 

The Scheme has been p l aced before this Court under the order 

of the Supreme Court dated 13th May 1998 in C i v i l  Appea l No . 

5326 of 1995 . The o r i g i n a l  Scheme has been mod i f i e d .  I t  i s  

a revised Scheme. I t  i s  p l aced before this Court for 

cons.idere:1tion an d app1�apriate orders. 
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Broad l y ,  i t  may be mentioned that the Scheme has been 

f ramed under section 1 1 ( 1 )
.

of the Act . The Cus todian has 

been appoin ted under the Scheme as the Chai rman of the 

Disposal Committee. Under secti on 1 1 ( 1 )  of the A c t ,  the 

Ct..1stodian has b�en appointed to sel 1 the attached assets 1 i k e  

a Receiver o r  a Liquidato r .  Therefore , the Custodian has 

been appointed as the Chairman of t he Disposal Comm i ttee. 

The main task with the Committee i s  to assi st the Custodian 

in sel l ing the attached proper ties . Presen t l y ,  we are 

concerned w i th the s a l e  of shares . As o f date, the Custodian 

is in possess ion of 3 , 9 5 , 68 , 362 reg i s te red shares. They 

stand in the names o f  various n o ti f ied parties , out of which 

2 , 88 , 37 , 51 5  shares stand i n  the name of Hars had Mehta Group. 

The tota l value of the registered shares in posses si on o f  the 

Custodian is more than Rs 658 crores .  The said registered 

shares continued to be in the names of notified parties. The 

above number is e x c l usive of ' non-trad�b le shares ' .  

from the registered shares, the Custodian has ti l l  date 

traced out unregistered shares and benami shares. The 

figures referred to above shaw that a huge task is required 

to be undertaken . The o f f i ce of the Custodian does not have 

sufficient. infrastructure. Therefore, a Committee has been 

constituted to assist the Custodian in sel l ing the shares . 

The impl ementation o f  the Scheme can only be made in phases . 

The Commi ttee , which i s  constituted under the proposed Scheme 

consist of the Custodian as the Chairman, 
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General ( Investigation ) ,  Department of Revenue, M i n istry o f  

Finance� Managing D i recter , UT r Securities� Managing Directo r ,  

I C I C I  Brokerage Services Limited and the OSD in the branch 

o f f i ce of the Custodian at Bombay , who w i l l  act as Secretary 

of the Committee. The Scheme a l so proposes distri bution of 

work . For exam p l e ,  in the case cf unregistered shares, the 

work of registration would have to be carried out in batches. 

Simi l a r l y ,  w i t h  the in troduction of d�mat, large number o f  

shares of the compan ies, in respect of which demat f a c i l ity 

is avai l a b l e , are also required to be demated . Therefore, an 

enormous task is required to be carried o u t .  Therefore� the 

Committee appointed consist of experts, who are ful l y  

conversant w i t h  the modality of s a l e .  Under the Scheme vide 

para 4 ,  it is proposed to engage institutional brokers viz . 

UT I Secu r i ties , I C I C I  Brokerage Services Limited to undertake 

sale o f  registered and benami shares i n  physical possession 

of the Custodian. Unde1r the Scheme, it is proposed to 

i n i t iate conversion of shares in demateria l ised form , for 

whi c h  the task shal l be g iven by the Disposal Committee to 

the broking houses, which wou l d  undertake the j o b  them$elves 

or through their subsidiaries under the supervision of the 

Secretary of the Committee or any other person authorised by 

ths Custodian . A5 a guideline/norm, it is laid down that the 

Committee may not spl it the attached shares o f  one company 

between two broking houses b u t ,  the Committee wi l l  assign the 

task of se l l ing shares company-wise. Under the Scheme � the 

proceeds of the s a l e  after deduction of usual brokerage and 
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other charges l ike custod i a l  service charges wi l l  be made 

ava i l ab l e  by UTI Secu r i t i e s and I C I C I  Brokerage Services 

Limi ted to the OSD for depositing the amounts in the 

respective a t tached accounts of the n o t i fied parties . The 

amounts so received � wi l l  be i nvested in short term de posi ts 

of 46/91 days w i th Nationa l ised Banks to avoid loss of 

interest. A mon t h l y  report regarding sa l e  of shares 

indicating the name of the compan i e s ,  the total number of 

sha1�es so l d ,  gross as also ne t proceeds t he reof w i l l  be 

prepared by both the abovemen tioned broking houses. The said 

report wi l l  be forwarded to the Custod ian . Under the Scheme� 

on rea l isation � a separate n o t i f ied �erson-wise statement at 

the net proceeds w i l l  a l so be prepared b y  the two b r o k i n g  

houses and er-ass-checked by tl'le Secretary to the Disposal 

Committee. 

Custodian . 

The same w i l l  be forwarded mon t h l y  to the 

I n  the case of registerEd and benami shares , they 

s ha l l  be processed and c l eared for sa l e  by the Disposal 

Commi ttee . A f te r  the said s hares are processed and cleared 

for sal e ,  both the broking house� sha l l  undertake s a l e  of 

shares i n  a phased mann er . The time for s a l e  of shares sha l l 

be deci ded by the brok.ing hoLtses. However � i t  sha l l  not be 

later than th ree mon ths from the date of c l ea ran ce by the 

Commi t tee . Sci that the best value f o r  the s ha res as pe r the 

preva i l ing market condition can be procured. The Scheme� 

how e v e r ,  gives the f i rs t  priority to the offers received f rom 

Pub l i c  Sector Ban ks , UTI , Publi c Finance I n s t i tutions and 

Mu tL1 a l  Funds. promoted by banks and F°LI b 1 i C F i nan cial 
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I n s t i tutions . This pri ori ty sha l l  be g i ven w i t hout af fecting 

the max imisation of the sa l e  proceeds . In cases where the 

broking houses feel t hat i t  was not possi b l e  to s e l l the 

shares within three months, they shal l obtain f resh c l earance 

from the Committee. The Sch�me provides that the broking 

houses s hal l see to i t  that the best va l ue for the share& is 

obta i n e d ;  that their decision to se l l  large quantities of 

attached shares w i l l  not create adverse impa ct in the capital 

market i n  gene ra l �nd a l so the price of the shares o f  the 

company in p a r t i cu l a r .  Under the Scheme, the Committee wi l l  

scru t i nise and process the scrips so as to establ i s h  the 

s a l �abi l i ty on the basis of a ce r t i f i cate of the Custodian ' s  

rep resen tative to the effect that no certi f i cation process 

was pending either before this Court or be fore the Stock 

E:·:chan g <0 .  The Committee wi. 1 1  a l so cal l for c: l earanc:e from 

the respective companies certifying that the shares p roposed 

to be so l d  would actua l l y  resu l t  in good del ivery . Under the 

Scheme� this task of obtaining clear�nce from respective 

companies has been given to UTI Secur ities/ I C I C I  Brokerage 

Servi ces Limi ted . I t  i s  on l y  after the esta b l i shment o f  the 

s a l e a b i l ity of the shares that the Custodian ' s  represen tative 

w i l l  sign and a f f i x  the Custod i an ' s  stamp on the transfer 

deeds of the scrips and the transfer deeds so signed by the 

Custod i�n · s  represen tative, sha l l constitute good d e l ivery . 

I n  respect of demat shares , the Custodian s ha l l  i ns truct the 

depository par ti c ipan ts to ef fect the sa l e  by debiting the 

accoun t of the concerned n o t i f ied persons. Under the Scheme, 
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i t  wi l 1  be the duty of the Commi t  tee to undertake tile 

packaging and sorting of lots of shares to be s o l d .  This work 

l..si 1 1  be donr� by the:� Commi ttee w i t h  the assistance of 

institutional brokeirs. The period and timing of s a l e  a n d  the 

quantity to be off l o aded wi l l  be decided by the Commi ttee so 

as to ensure the best possi b l e  v a l ue f rom the d i s posal of the 

attached shares w i t hout depressing the mar k e t .  The Scheme 

provides for implemen tation in a phased manner . I t  lays down 

that i n i t i a l l y ,  the process wi l l  start w i t h  s a l e  of 

registered and benami shares i n  the physical possession of 

the Custodian and , therea f t e r ,  the Scheme sh� l l  be ex tended 

to cover the unregistered shares and other categor ies o f  

s ha r�s , w h i ch are n o t  yet i n  the hands of the Custodi a n . 

Later on , the Scheme wi l l a l so a p p l y  to attached bonds and 

other securities . 

OBJECTIONS TO !!jg SCHEME � 

On beha l f  of Dhan raj M i l l s �  i t  was urged that the case 

of Harshad Mehta Group shou l d not be equated with the case of 

Dhanraj M i l l s .  That the Scheme shou l d not be app l ied to 

Dhanraj M i l l s .  That n ot a s i ng le attached shares of T .  B .  

Ruia has f a l len under the Scheme. M r .  Parekh contended that 

DhanraJ Mi l l s  have con trol l in g interest in Ki l l i c k  Nixon 

L i m i ted , in w h i c h  they have 1 0 , 80 , 970 shares. H� contended 

that every share s tood in the name of Dhanraj Mi l l s .  He 

contended that he has no objection to the sale of shares by 
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the Custodian of Dhanraj M i l ls in other companies l isted a t  

serial Nos . 2  t o  2 1  of E x h i b i t- ' 2 '  to the A f f i d a v i t  of 

Narendra Dangarwa l l a  dated 20th August 1999. Mr . Parekh 

contended that the shares of K i l l ick Nixon are t h i n l y  traded . 

They canno t be sold through the Dis posa l Comm i t tee . They can 

o n l y  be s o l d  by inviting private o f fers as they are thin l y 

traded . He contended that by a separate app l i cation the 

Custodian i s  free to move t h i s  Court for s a l e  of shares of 

K i l l i ck Nixon . At t h i s  stage � it would b e open to Dhanraj 

Mi l l s  to con tes t before this Court whereas i f  the said shares 

are s o l d  through the D i s posal Committee� the r ig ht of publ i c 

hearing before tile Court is l ost . He � t herefore � contended 

t h a t  i f  a t  a l l  the Scheme was requi red to be framed Dhanraj 

l"li l l s  should be kept o u t .  He c:ontende.d tha t in the case of 

Dhanraj M i l l s ,  there is n o  com p l i cation as in the case o f  

shares of Harshad Mehta. There are no benami transactions. 

There are no unregistered s h ares .  The t i t l e  of Dhanraj M i l l s  

to the shares of Ki l l i ck Nixon i s  not in dispute . He 

contended t h a t  even i f  the shares were required to be sold 

th roug h pub l i c  auct ion , th�y may not get a good pri ce because 

the shares are t h i n l y  traded . He con ten ded that the shares 

of Ki l l ick Nixon can on l y  be so l d in one l o t .  They 

constitute the con t ro l l ing interest. I f  they are s o l d  as 

con t ro l l ing interes t �  it would certain l y  fetch a good p r i ce .  

The refore , the shares should be s o l d  by private treaty . He 

further contended that if the Custod�an could make an 

a p p l i cation to t h i s Court for s a l e  o f  s h a res of K i l l i ck Nixon 
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the matter could be heard and d i sposed o f f  within a short 

time . He contended that essenti a l l y  the Scheme should be 

made a p p l i c a b l e  in cases where a large number of shares are 

involved an d simple cases sl1oul d  be kept out from the purview 

of the Scheme . He contended that Dhanraj M i l l s  has no 

o b j e c t ion to c o l l ection and processing . That he has no 

objection to d iscovery . That the on l y  objection was to the 

s a l e  of shares. He contended that under the Scheme , the 

Spe c i a l  Court i s  completely kept out . He contended that 

under the A c t ,  the Custodian has the power to se l l  under the 

d i rections of this Cou r t .  He contended that under the Scheme 

the en tire power i s  d e legated to the Disposal Committee. He 

contended that the attached assets are va l ua bl e asse t s . That 

they carry value for tl1e notif ied parties. He contended that 

the contro l l ing shares� in any even t , cannot be d i s posed o f f  

under the Scheme by t h e  Disposal Comm i t tee a s  i f  they were 

routine shares. M r .  Parekh further contended on beha l f  of 

Dhanraj Mi l ls that he has serious objection to the 

cons t i tution o f  the Committee. He contended that UTI and 

I C I C I  were market players. Therefore, they cannot be put on 

the Commi ttee . M r .  Parekh contended that as far as possi b l e  

the bureaucracy s hou l d b e  kept o u t .  He contended that 

i n st i tution of brokers l ike Merryl Linch should b e  given t he 

task for s a l e  of s hares . I n  any even t ,  he urged that the 

s a l e  o f  contro l l in� b l o c k  of shares should come before the 

Court and the Court should not permit the s a l e  of con tro l l i n g  

b l o c k  of shares e x c lusive l y  by the D isposal Comm i t tee . He 
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contended that the shares of companies l i k e  ACC and Re l iance 

cannot be perm i t t ed to be so l d by one Committee . He 

con tended that the Custodian 5hould not be on the Comm i t tee 

because , the Government has stakes in the matter and as far 

as poss i b l e ,  market p l ay e r s ,  Government o ff i cers and banks 

and f i nan c i a l  institutions, whose matters are pending before 

the Special Court shou ld n o t  be p l aced on the Comm i tte e . That 

they should be kept out of the Scheme. I t  was contended that 

for each l o t , the Court shou l d  separately constitute a 

Comm i t tee . He obj ected to the prio1�ity being given to a·f ters 

received from Pub l i c  Sector Ban k s , U T I  and Mutual Funds 

promoted by Pub l i c  and Financ i a l  I n s t i tutions . He u rged 

that there was no reason to g i ve such pri or i ty . He contended 

that this method w i l l  fail to a c hi eve the best poss i b l e  

p r i c e ,  part i cu l a r l y  i n  the case o f  contro l l ing b l ock of 

I t  was urged that the Scheme vi rtua l l y provide for 

a free s a l e .  I t  was urged that the market may f a l l if the 

Scheme as f ramed is implemented. Mr . Parekh vehemently 

contended that s a l e  of contro l l i n g  b l ock wi l l  resu l t  in 

destabi l isation of companies and the management may g o  into 

t he hands of t he benamies of notified parties . He contended 

that h i s  main obj e c ti on was to the sale of s ha res of Dhanraj 

Mi l l s ,  which represent contro l l ing i n terest in K i l l ick Nixon . 

He contended tha t the Disposal Committee may make a report to 

this C6urt regarding the number of shares which should be 

s o l d  at a given point of t i me . Mr . Parekh urged that U T I  

Se cur i t i es and I C I C I  Brokerage Services Limi ted shou l d  not be 
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on t he Committee as it may resul t in con f l i c t  o f  duty and 

interest. 

by SE.B I .  

contemplated 

He a l so relied upon Take Over Regulations framed 

He contended that the prior i ty � which is 

by the Scheme i n  favour of financial 

institutions and UTI has been introduced in the Scheme to 

overcome the embargo p l a ced by the SEBI Take Over 

Regu l a tions . He contended that ga l e  o f  contro l l ing block 

cannot take p l ace in view of the Take Over Regu l a t ions f ramed 

by SEB I .  M r .  Parekh contended that t he Scheme is vague. The 

Scheme is no t  touched upon the important provisions o f  law . 

He contended that under the Scheme, the modality o f  sale is 

v3gue. Whether the Committee wi l l  invite bids from a l l  

parties er only from finan cial institutions, UT I ,  e t c ;  

whether tender w i l l  be f l oated, e t c .  i s  not spe l t  out by the 

Sc:heme . M r .  Parek h further con tended that i.f a t  a l l  the 

conb .. o l l ing b l o ck is to be sold , such a sa l e  can o n l y  be 

pursuant to an appl i cation made to th is Court and by inviting 

pub l ic offers and a lso after g i v ing suf f i cient time to 

Ohanraj M i l l s  to bring private offers so that the best 

poss i b l e  price i s  procured . I t was con tended that under 

sect.ion 3 ( 4 )  o f  the Special Court Act , the Court is required 

to give d i rection fer d i sposal of the attached assets and 

w h i l e  doing s o ,  this Court is required to adjudicate upon 

several issues v i z . whether the shares b e l onged to the 

n o t i f ied parties, whether the attachment is requi red to be 

raised � e t c .  He contended that the aggr ieved party has right 

to carry the matter i n  appeal to the Supreme Court. He 



contended that in any event on read ing section 3 and section 

10 o f  the Special Court Act ,  it was c l ear that on l y  the 

Spe c i a l  Court is empowered to give d i rection for disposal of 

the at tached assets and this authority cannot be de l egated 

to the Committee . Hs con tend ed that i f  one goes thorough the 

order o f  Spec i a l  Cour t dated 20th February 1995 a s  also the 

order of the Supreme Court dated 1 1 t h  March 1996 being the 

interim order, as a l so the f i n a l  Judgment o f  the Supreme 

Court i n  Harshad Mehta ' s  case reported in 1998 ( 5 )  sec page 

1 ,  i t  is c l ear that the Scheme for s a l e  o f shares was meant 

on l y  f o r 

Servi ces 

Harshad Mehta Group and for 

Limited and not for Dhanraj 

Fairgrowth Finan ci a l  

M i l l s .  He further 

contended that Dhanraj M i l l s  a l so owned shares in private 

l i m i ted compan ies , which canno t be sold through the market as 

they are not l is ted . Under the above c i r cumstances , M r .  

Parekh has obj e cted to the applicability of the Scheme to 

Dhanraj M i l l s .  In the a l ternative, he has c:ontended t h a t 1  i n  

the event o f  t h i s  Court rejecting h i s  arguments referred to 

above and in the even t o f  this Court a p p l y i n g  the Scheme so 

as to cover the share ho l d ing of Dhanraj M i l ls i n  Ki l l i ck 

N i x o n , a long with the contro l l i n g  b l oc k  of shares comprising 

of 1 0 , 80 , 970 shares , the Disposa l Comm i t tee/the Court should 

also c lu b 2 , 90 , 000 shares in Ki l l i ck Ni xon belonging to Tirth 

Hote l s  Private L i m i ted and 2 � 90 , 000 sha res in Ki l l i ck N i xon 

be l onging to Cambridgs Bright Wire & Compu ter Pe ri pheral s 

Private L i m i ted to be so l d  as a s i n g l e  block so tha t a higher 

pri c e  per share can be obtained and the p ropor tiona te sa l e 
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consideration w i l l g o  to DhanraJ M i l l s  and t he proportionate 

s a l e  con s i dera tion n�l a ting to the shan;s ot above two 

com pani es wi l l  go to the said two compan i e s .  

On beha l f o f  tt1e Harshad Mehta Group , i t  was urg ed th,-;. t 

the notified pa1�ties should be given a say .i n  the s a l e  o f  

shares. Mr . Jethmalani contended tha t the Brok erage Firms 

were bound to adv i c� for s a l e  of shares for earning 

brokera g e .  Therefore� h e  con tended that por tfol io man ag ers 

should be appointed under the Scheme for s a l e  of sha res . 

Th.is is wi.thout prejudice to his argument that the date o'f 

distribution has not arrived . He contended t ha t i f  the 

shares are sol d ,  ta x im p l i cation wou l d  arise. He con tended 

that contro l l i ng b l o c k  of shares shou l d be dea l t  with 

separa te l y .  They should not be so l d  l i k e  rout ine shares. He 

contended that shares shou l d  be sold on l y a f t e r  the entire 

b l ock became s a l ea b l e .  That any piecemeal sale of management 

b l o c k  wou l d n o t  fetch the premium. That noti f ied pa r t ies 

wi l l  be g i ven a l as t op po r tun i t y  to improve upon the e x i sting 

o f f e r s . He urged that the n o t i f ied pa rti es are agg rieved by 

massive erosion in t he i r asset base during the l as t  e ight 

years and therefore, the work shou l d  be en trus ted to 

por tf o l i o managers of repute, which wou l d  resul t into 

aug men ta ti on of the asset based . He has suggested the na mes 

of port f o l i o  managers l i ke I n f rastructure Leas in g & Finan cia l 

Services Limi ted , I C I C I  Prudenti a l � B i r l a  Mutual Fun d �  Tat� 

Mutual Fund � Tata F i na n ce , et c . 
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Mr . Chag la , t h e  l earned senior coun5e l ,  appearing f o r  

one of t h e  interven�r viz . Apo l l o  Tyres contended that h e  has 

preferred the Chamber Summons seeking permission to intervene 

pursuant to the order o f  the Speci al Court dated 19th 

Novembrar 1999 in M i s c .  Petition No . 123 of 199 5 .  Mr . Chag la 

submitted that he had n o  objection to framing o f  the Scheme . 

He contended that the attached shares were i l lega l l y 

acquired . That they have come into the hands o f  the 

Custodian by law .  However, he urged that the Court should 

formu l at e  certain norms with regard to the work of sorting of 

b l o c k s  of shares to be so l d .  He contended that the best 

price needs to be obtained . At the same time , i t  shou l d  not 

l ead to fa l l in the market or desta b i l isation of compan ies . 

The Court should see to i t  that the bu l k  shares do not go 

into the hands of benamis of the n o t i fied parties and � 

there.fore � c:ertain safeguards are required to be formL1 l a ted . 

He contended that tlie issued capital of (�po l l o  Tyres was 

3 � 00 � 40 � 104 shares of the f . v .  of Rs 10/- each,  aggregating 

to Rs 30 , 04 � 0 1 , 040/-. He contended that the share5 sought to 

be covered by the Scheme in respect of Apo l l o  Tyres wou l d  

constitute 25% to 30% of the paid up c:apita l .  He urged that 

the Disposal Comm i t tee shou l d  not be appointed for- a l l  

shares . 

t h e  Cour t 

He contended t h a t  in cases o f  l arger b u l k  

�:tJ' should · some control in the matter of 
I' 

of shares 

d isposal 

of s hares whet.her they constitute tl1e contro l l ing interest or 

athen..iise. He contended that the oth1:-u- sh.3.res of smal ler· 
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number can be disposed o f f  as routi n e  shares. 1'1 r .  Chagla 

conceded that it was not for the Court to decide as to when 

the shares shou l d  be s o l d  as the said function could o n l y  be 

performed by experts in ths marke t .  He , howeve r ,  supported 

the arguments advanced on beha l f  of Dhanraj M i l l s  that in the 

constitution of the Commi ttee , the two Inst i tutional Brokers 

should net be permitted as there is l i kel ihood of a con f l ict 

of duty and interest. He contended that he has set-ious 

obj ection to priority being given to f inan ci a l  i n s t i tutions 

and UTI . Mr. Chag l a ,  therefore � suggested that in respect of 

bu l k  shares, the Court may consider f l oat ing o f  tender 

subj ect to the f l ow price/ reserve bid . He suggested for an 

open tender. He contended that once the hig hest offer is 

received , the. management should be g iven an option 

pa r t i c u l a r l y  in the case of contro l l in g  b lock of shares to 

purchase the same so that� the possi bi l ity o f  distabil isation 

of the company is avoided . He contended that there shou l d  

not be a secret take ove r . In the a l ternative, he contended 

that the Commi ttee may sub-divide the l o t  so that � the Take 

Over R�gul a tions framed by SEBI do not come into picture. 

However� he con ten ded that even in suc h an eventua l i t y �  a 

tender should be f l oated so that a best possible pri ce is 

fe tc h(i)d . He contended that the o f  fer shou l d  be accompanied 

by a certain amount which the Court may decide so that bona 

f i d e  of fers would come before the Court . Mr . Chagla 

contended that sale of bulk shares should be p l aced before 

the Court and not before the Disposal Committee. 
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suggested t hat whi l e  f i xing the f low p r i c e ,  the s i x  month 

formula hig h / l ow mark e t price cou l d  form the bas i s .  I n  other 

worde ,  he contended that the average market price of the 

shares tor the iast s i x  months coul d  form the basis for 

f ixa tion of tl1e flow p r i c e .  He further contended that i f  i n  

a given case , the best possi ble price i s  not obtained , the 

Court may a l s o  consider giving of buy-back option to 

companies as provided for under secti on 77 of the Companies 

Act .  

M r .  Cooper , the learned counsel appearing on beha l f of 

State Bank of Ind i a ,  suppor ted the Scheme broad l y .  He � 

howeve r �  has cert� in objections . He urged that in the 

compos i t ion of the Disposal Committee, t he re was n o  

representative sugges ted to represen t t h e  banks and f inancia l 

in st i tut i on s . He con tend ed that the banks and f in a n c i a l  

i n s t i tutions are t h e  biggest creditors a f te r  the I ncome-tax 

department. He contended that if the Governmen t nominee 

cou l d  be in the Commi ttee , one fai l s  to un derstan d  that there 

was no representation on behalf of the ban ks and f inancial 

i n s t i tutions . He contended t h a t  u l t imate l y ,  the banks were 

a l so interested in getting the best possible price. He , 

therefore , suggested that SBI shou l d be on the Committee . He 

further urged that this Scheme, as f ramed , lacks 

transparen c y .  He urged t hat t i l l  today, SBI is not aware of 

the holdings of the Custod ian . He con tended that t i l l  today � 

there i s  total secrecy rega rd ing the s hares and assets in 
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possession of the Custodian . He contended that no reason has 

been g i ven for the said secrecy . He contended that the 

Custodian acted as a trustee. That he is accoun table and in 

the c i r cumstances, Mr. Cooper suggested that the ba n k s '  

representative should be on the Comm i t t e e .  H e  a l s o  objected 

to I C I C I  Brokerage Services L i m i ted and UTI Securities 

L i m i ted to be p l aced on the Commi tte e .  He suggested that 

there should be an outside person on the Committee. Mr . 

Cooper contended that pu b l i c  auction o f  the shares was not 

feas i b l e .  Howeve r ,  the Disposal Committee can certai n l y  

cal l for private offers from Mutual Funds and other market 
'1€.ll'\..y l  

p l ayers like C!la. iRca L i n c h .  He a l so suggested that t h e  Court 
A 

may prepar� a panel of brokers, who could be invited to bid 

for larger b l o c k s .  He contended that MF and F I I  ( d omes t i c  

and foreign ) can b e  invi ted t o  b i d  fer larger b l o c k s  and for 

smal ler b l o c k s  the same can be s o l d  through t:he Committee. 

In re p l y  to the above objections, Mr. Joshi on beha l f  

of the Custodian submitted that under section 1 1 ( 1 ) ,  the 

power of sale is given to the Custod ian . Therefore, he has 

been proposed in the Scheme to be appointed as the Chai rman . 

M r .  Joshi contended that the D i rector General of 

Investigation is put on the Committee as he had investigated 

the scam. M r .  Joshi contended that there was no merit i n  the 

objection of the notified parties/in terveners to the 

appointmGnt of two i n s t i tutional brokers on the Committee as 

th�y are Brokerage Firms. M r .  Joshi pointed out that UT I 
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Secu r i ties Limited is separate and d i s t i n c t  from UTI . He 

conte11ded that the UTI Securities Limited is not scam 

ta i n te d .  He contended that I C I C I  Brokerage Servi ces Limited 

is a l so distinct from I C I C I  Ban k .  He con ten ded that I C I C I  

Brokerage Services Limited is a l so not scam tainted . M r .  

Joshi urged that we are dea l i ng with l a k hs o f  shares and , 

therefore � individual bro kers have no r o l e  to p l a y .  That we 

require, 

brokers� 

for the operation of the Scheme, institutional 

who must have connection w i t h  f i na n c i a l  

institutions. He further contended that under the Scheme, 

priority has been given to offers from publ ic f i n a n c i a l  

institutions and Mutual Funds promoted by banks and financial 

ins ti tutions because� tl1e financial i n s t i tutions were in a 

position to absorb the shares in large numbers w i t hout 

adversely af fecting the market .  He contended that 

institutional brokers cou l d  te l l  us as to which 5hares were 

to be s o l d .  That they are i n  the best position to j udge the 

timing for sale of shares. He contended that the Committee 

proposed to be appointed consist of experts. He contended 

that there could be no objection to the OSD� working as 

Secretary , as he has a l so a l i mb of the Special Court under 

the A c t .  H e  contended that i f  the Committee consti tuted 

consists cf exper t s ,  then the modal ity for sal e of shares 

should be left to such Comm ittee . He contended that the 

d i s cretion should be l ef t  w i t h  the Committee to se l l  the 

shares either in the market or to financial i n s t i t u t i on s .  He 

contended that in i ti a l l y the shares were required to be got 
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in to s a l e a b l e  con d i t i o n .  Therea f t e r ,  the shares were 

requin:�d to be (:1ivided between brokerage houses . Last l y ,  i t  

wou l d  he for the brokerage houses to se l l  the shares i n  the 

mark8t or to invite offers from f i n a n c i a l  inst i tutions, etc. 

H� con tend ed that under the Sc heme � of fers from bank s , Mutual 

Funds, etc . were req u i red to be given priority . He urged 

that no gui de l i nes shou l d  be g iven regarding the s a l e  

particu l a r l y ,  i n  view o f  the fact that the number" o f  shares 

to be so l d , the date and the time when the sa id shares were 

to be sol d required confidentia l i t y �  otherwise i t  may resu l t  

in advers e market con d i t i o n s .  He contended that in such 

m atters there cannot be transparency because i f  such 

i n f o rmation i s  leaked into the mar ket , then i t  may resu l t  in 

depression in tl1e marke t .  He furth�r urged that i n  vi ting 

bids f rom 

obtaining 

me t liod was 

the pub l i c  would a l so not be in the interest 

best possi b l e  price . He contended that the 

to leave the e n t i re moda l i ty of s a l e  to 

o f  

best 

the 

ins ti. tutiona l brokers. He urged that between the f in.anc:ial 

institution s ,  priority can be given to the highest bidder . 

I n  the a l ternative� he contended that for bu l k  shares , o f fers 

cou l d  be invited from f inancial institutions wher�as routine 

sales can be l e f t  with the D ispos al Commi t tee . I n  that 

connection , he contended that he has no obj ection to the sale 

of bu l k  s ha 1-es . He contended t h a t  a suitab l e  norm be laid 

down by the Court to d eci de how many shares would cons t i tute 

the bu l k  shares . However , he contended that lot preparation 

should be l e f t  w i t h  the Comm i ttee .  M r .  Joshi urged that 
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suitable no rms can a l so be l a i d  down by the Court to decide 

as to haw many shares would constitute the con t ro l l ing block . 

However, he added a caveat by submitting that in case of sa l e  

o f  regi stered shares, the quantity of shares which wou l d  

constitute bu l k  shares should be de cided upon a f i xed 

percentage of the paid up capital of the company . 

1 0 .  FINDINGS ON THE SCHEME. 

At the outse t �  it may be mentioned that the main 

objection of the notified parties is that under the Scheme 

the Court is dives ted of the en t i re control about the 

attached shares of the notif ied parties. I t  was contended 

th�t as regards the attached shares w i t h  the Custodian 

broad l y  there are two types of shares . F i r st l y , shares which 

are t h i n l y  traded l i ke shares of K i l l ick Nixon and on the 

other hand there are high v a l u e  shares . I t  was urged that 

the Court should evolve a Scheme under which the Court 

retains control over the Disposal Committee and a l s o  i n the 

matter of s a l e  o f  shares whereas, under the impugned Scheme, 

there is no mechanism by which the Court retains its control 

over the s a l e  of shares. The parties before me have no 

objectj.on to the procedure fol,.. reg i s tration dematting , etc . 

Thi;..•y have no objection to the d i scovery . However , Apo! l o  

Tyres have o b j e cted to the un reg is te.rt;?d shares being 

registered in the name of the Custod ian/notified parties. 

The matt�1,.. i s  pending i n  tl1e Supreme Cc>urt.  I do not f i n d  
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any meri t i n  the contentionf advanced on beha l f  o f  the 

n o t i f ied parties that the Scheme shou l d  be made app l i cable 

on l y  to Harshad Mehta Group and not t o  Dhan raj M i l l s .  This 

Court cannot formulate Scheme Groupwise fer sa le of shares . 

However , the Court does find mer-it in the contentions 

adv�nced on beha l f  of notified parties that the Court shou l d 

not be d i vested of i t s  entire control over the sale of shares 

and that su i ta b l e  norms shou l d  be l a i d  down to reg u l ate the 

lot preparation and s a l e  of shares. Objections were a l so 

advan ced regarding the constitution o f  Disposal Commi ttee. I 

do not f ind any merit in those obj ections . U T I  Securities 

Limi ted is separate and d i st i n ct from UT I .  So a l so , I C I C I  

Brokerage Services L i mited i.s d i f ferent and distinct from 

I C IC I .  ThEy were not in¥olved in the scam. Moreover" � i t  is 

not poss i b l e  for this Court to screen , process and se l l  a l l  

the sha res . This Court cannot decide the time when the 

shares are to be so l d .  This Court cannot decide a t  what 

p o i n t  of time the number c f  shares are required to be sold . 

In share market operation timing and conf identia l i ty are very 

cruci a l .  A par t  from obtaining the best possi b l e  price , 

there shou l d  n o t  be a sudden fal l in t he m�rket. At the same 

ti me � there is a l so a danger of destab i l isation of companies, 

w h i c h  is required to be kept in mind . I t  is f o r  this reason 

that the Disposal Committee i s  best equipped to decide as to 

how many shares shou l d  be sold a t  a given point of time . I 

do not find any mm ri t in the objections to the constitution 

of the Disposal Commi t tee . The suggentiori of appointing 
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bankers on the Commi t tee is not accepted . I n  this Court ,  

there are several banks whose suits/claims are pending before 

the Cou rt . 

invo l ved .  

I n  certain ma tters , the tracing process i s  

I de n ti f i cation of the assets is very crucial in 

such matter . Therefore� I do not wish to en l arge the s i ze of 

the D i spo sa l Comm i t tee . Hence, I do not fin d  any merit in 

the a bove obj ections ex cept on the questi on of th is Court 

maintaining con trol in respect of sale o f  b u l k  shares. For 

th i s purpose, I p ro pose to lay dawn certain norms regarding 

l o t  preparation and sale o f  bu l k shares. Broad l y ,  we can 

c l assify the shares in to three parts, routine shares, bu l k  

shares and contr o l l in g  b l ock . Routine shares can be d i sposed 

o f  through the Disposa l Committee whereas s a l e  of b u l k  shares 

and contro l l ing block of $har�s wou l d  come before this Court. 

Subject to above � the Scheme stands app roved in toto. 

Accord in g l y ,  I am ord eri ng i n i t i a l l y  the sal e o f  

registered shares i n  possession o f  the Custod i an . 

a l l  

I t  is 

d e c: l a.red that the S cheme sha l l  app l y  to al l the parties 

i n c l u d i n g  Dhanraj Mi l l s .  However , the S c heme shal l n o t  be 

imp lemented in res pe ct of the registered shares of Apo l l o  

Tyres as the matter is pE?nd in g i n  the Supreme Court. Before 

con c l ud ing i t  may be mentioned th�t accord ing to Dhanraj 

Mi l l s ,  i t  was arg i..1ed in the a l ternative that i f  the Scheme i s  

made app l i ca b l e t o  Dhanraj M i l l s �  then apart from the b l ock 

of s hares of 1 0 , 8 0 , 970 be l ong ing to Dhanraj M i l l s , 2 . 9 0 l ak h 

shares in K i l l i ck Nixon belonging to T i r th Hote l s Priv�te 

Limi ted and equal number of shares b e l on g i n g  to Cambridge 
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B r i g h t  W i re & Computer Peripheral� Private Limi ted may a l so 

b� of fer�d for sa l e .  I d o  not f i n d  any meri t i n  the said 

contwnt.ion . Shares belonging to Tirth Hote l s  Private Limi ted 

and Cambridge Bright Wire & Computer Peripherals Private 

Limi i:.t�d are covered by decrees which are subject matte1- of 

M i s c .  App l i cation Nos . 170 of 2000 and 164 of 2000 

respective l y .  The said two lots are subject matter of 

secu r i t ie s  for payment of mon ies due f rom the above two 

companies to Dhan raj M i l l s .  Hence, they cannot be clubbed 

together w i t h  the b l o c k  of shares o f  1 0 � 80 , 970 . Hence, there 

is no merit i n  any of t he objection advanced to the Scheme 

e>�cept 

Cou r t  

to the extent that the control being retained b y  the 

in respect of the bu l k  shares and contro l l in g  b l o c k  

shares o f  a given company . 

NORMS !N RESPECT OF � SHARES [LOT PREPARAT ION AND SALE]: 

The Custodian has in his possession as of today 

3 , 9 5 , 6 8 , 362 of reg istered shares; 1 , 89 , 4 0 , 664 unreg istered 

shares and 8 0 , 74 , 647 benami shares . Hence , the total number 

of shares in possession of the Custodian as on d a te i $  

6 , 6 5 , 83 , 673. Out o f  reg i ster-ed shares, 

2 , 88 , 3 7 , 5 1 5  shares bel ong91f to Ha.rshad Mehta Group. The said 

Group a l so owns 1 , 1 0 , 60 , 749 unregistered shares. Out of the 

entire group of benami shares , 80 , 74 , 647 shares belong to 

Harshad Mehta Group . Therefore, out of 6 , 6 5 , 83 , 6 73 shares in 

possessi on of the Cus tod i an , 4 , 79 , 72 , 9 1 1  s ha res bel ong to 
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Harshad Mehta Group. I t  i s  not in d i spute that Dhanraj Mi l ls 

has a contro l l ing interest i n  Ki l l ick Nixon . The registered 

sharem standing in the name of Ohanraj M i l l s  of Ki l l ick Nixon 

ar·e 10, 80, 970 . 

NDfRttS FOR PREPARATION QE LOTS QE � SHARES � 

The Cus todian is in possession of 3 , 9 5 , 68 , 362 

registered shares of a l l  notified parties as of date. I f  the 

Custodian finds that he is in possession of registered shares 

of a g i ven company whose market value e xceeds Rs 5 crores as 

on t h e  date of this j udgment i . e .  17th August 2000 , then they 

would constitute bu l k shares. I f  in a given case, at the 

rel evant time , the Custodian i s  of the view that the number 

of reg.ister·ed shares in h i s  possession does not exceed the 

above l imit of Rs 5 crores but in future, a f ter taking into 

accoun t the un reg istered shares and the benami shares � the 

said l im i t  i s  l i kely to be crossed , then he sha l l submit his 

report to t he Court for further steps to be taken in that 

regard . I f ,  howeve r ,  in the very first in stan ce � the number 

of registered shares of a l l  noti f ied parties in possessi on o f  

the Custodian reaches the above l im i t  of Rs 5 crores then , 

for the purposes of lot preparation , the said shares w i l l  

cons t i tute bulk shares. 

NOJRtlS FOR SALE OF BULK SHARES ,!_ 

After demating the registered shares, the Custodian 
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wi l l  offer the Bu l k  Shares to institutional buyers l i ke L I C ,  

G I C ,  UTI , et c . The offers wi l l  be invi ted in sealed cover . 

The offers s ha l l  be p l aced before the Court. The Custodian 

can a l so invi te offers from forei gn institutional i nves tors . 

The Cou r t �  however , sh a l l  reserve its rig hts to accept or 

reject the highest offer or bid that may be received by i t  

f o r  purchase of shares without assigning any reason 

wha tsoeve r . This process w i l l  initi a l l y  a pp l y ,  as stated 

above, to a l l  registered shares in possession of the 

Cus tod i an . At th is stage , the Court is confining the of fers 

on l y  to insti tutiona l buyers . I f no offers are received from 

institutional buyers or if best poss i b l e  pri ce is not l i kely 

to come i n ,  t hen the Court sha l l  consider other a l ternate 

options at the relevant time. 

NORMS FOR bQI. PREPARATION IN RESPECT Q.E CONTROLLING BLOCK QE. 

SHARES .l 

I f  the Custodian finds that a particu l a r  group say 

Harshad Mehta Group has registered shares, wh i ch are i n  

possession of the Cus tod ian and which exceed 5% o f  the paid­

up capital in a given company , then such shares sha l l 

constitute the contro l l ing b l ock of shares in a g i ven 

company . 
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NORMS FOR SALE OF CONTROLLING BLOCK OF SHARES � 

After compl etion of demat procedure for registered 

shares � the Custodian w i l l  give pub l i c  advertisement in the 

newspapers inviting bids far p u rchase of Cont ro l l ing Bl ock o f  

shares. The of fers shou l d  be for the en t i re b l o ck of 

registered shares. The offers should be accompanied by a 

Demand Draft/Pay Order/Bankers ' cheq ue re presenting 5% o f  the 

offe red amount in cases of t h i n l y  traded shares of companies 

l i ke K i l l ick Nixon whereas in cases of h i g h l y  v a l ued s hares 

l i ke Apol l o  Tyres , the o f f ers sha l l  be accompanied by Demand 

Dra f t/Pay Order/Bankers · cheque representing 2% of the 

o f fered amou n t .  The said Pay Order /Demand Draft/Banket-s' 

cheque should be drawn in favour of the Custodian , A / c  - name 

of the not.if ied part ies say Dhanraj Mi 1 1  s .  The offers cc:.�n be 

made by individuals as we l l  as by corporate and other 

ent i t i e s .  The o f f e r e r ,  whose o f f e r  is accepted b y  the Court, 

wi l l  be required to make payment w i thin 15 days from the 

date o f  acceptan ce of the offer by the Court. Here a l so �  the 

Court reserves its rights to accept or rej ect any of the 

highest of fer or bid that may be received by the Court 

without assigning any reason whatsoever .  - Once the hig hest 

offer is ascertained , the management of the company shou l d  be 

give� an option to buy the shares . This is to avoid 

destabi l i zation of the company . The purchase r ( s )  

comply with a l l  regulations i n c l ud i n g  the Take 

sha l l  

Ove1� 

Regu l a tions of SEBI . I n  cases where the Custodian f i n d s  that 
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,_ 

l 

as on the relevant date , he does not possess shares of a 

company to the extent of 5% or above, but he a n t i c i pates that 

in near future , the l i m i t  is l i k e l y  to reach w i t h  the other 

shares coming in � then the Custodian sha l l  sµbmit his report 

to the Court for keeping aside such shares of a n o t i f ied 

party tor future d i s posal . However , pu b l i c  financia l 

i n s t i tutions w i l l  not be requ i red to make any deposit a l ong 

w i t h  their offer ( s ) . 

tcl1Rt1S IN RESPECT OF ROUTINE SHARES. 

A l l  shares , w h i c h  do not come in the category of b u l k  

shares/control l ing b l ock of shares would come i n  the category 

of Routine Shares. They can be disposed of by the Disposal 

Committee d i re c t l y  under the Scheme. They wi l l  not come 

before the Court. 

C. PROCEDURE TO BE FOLLOWED BY THE CUSTODIAN EQB. 

REIBJSTRATION/ DEMATIZATION QE. SHARES BEFORE IMPLEMENTATION QE. 

TJiE ABOVE NORMS � 

( i ) At presen t ,  the shares are in physical 

sha l l  have to be dematerial ised . The work of 

form. They 

registration 

and demater i a l is�tion sha l l  be done by the Agencies as 

provided for i n  the Scheme. For this purposes, a pan e l  of 

Agencies w i l l  be prepared by the Custod i an . O f f ers w i l l  be 

invited from the said Agencies i n c l uding Stock Ho l d ing 

Corporation . The Custodian w i l l  submit his report to the 
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Court to empanel such Agen c i e s ,  whose service charges are 

reasona b l e .  The Court . sh al l  approve the names of the Agencies 

to be put on the panel of the Cuetodian for the purposes o f  

registration/demat. 

( i i )  Not i f i ed parties are d i rected to open demat account 

w i th D . P .  within four weeks from the date of j udgment . 

Custodian to release funds to meet such expenses. 

( i i i )  After demat, the Custodian w i l l offer the bu l k  shares 

to institutional buyers, l i ke L I C ,  G I C ,  UT I ,  e t c .  In respect 

of the bu l k  shares� the Custodian wi l l  submit h i s  report 

a l ong with the of fers received before the Cou r t .  The 

Custodian may a l so invite offers from foreign ins t i tutiona l 

buyers . The Court ,  however , shal l reserve its rights to 

accept or rej e c t  any of the highest offer or b i d  that may be 

received by i t  for purchase o f  the said shares without 

assigning any reason whatsoever . I n i t ia l l y ,  the process wi l l  

app l y  on l y  to the reg i stered shares in possession of the 

Custod i a n .  As regards bu l k shares , a t  this stage, the Court 

is o f  the view , that they shoul d  be o f f e red to institutional 

buyers . The a l ternative options wi l l  be cons idered on l y  in 

case of institutional buyers f a i l ing to offer bids for 

purchase of bu l k  shares. At this stage� I do not wish to go 

in to that aspect of the matte r .  
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( i v )  In respect of con tr o l l ing shares, the Custod i an w i l l  

give p u b l i c  advertisement invi ting bids f o r  purchase o f  

con t ro l l ing shares. The o f f er s h ou l d  be for the entire b l o ck 

o f  shares. The offer shou l d  be a ccompan ied by a Demand 

Draf t/Pay Order /Ban ker s ' cheque of 5% of the offer in cases 

of th i n l y  traded shares l i ke shares of K i l l ick Nixon and 2% 

of the offer in cases o f  h i g h l y  valued shares l i k e  Apo l l o  

Tyres towards earnest money deposit on w h i ch no in teres t wi l l  

be pay a bl e .  The said Pay Order/Demand Draft/Bankers' cheque 

should be drawn i n  favour cf the Custodian A/c - name of the 

notified party for e x a m p l e  the Custodian A l e .  Dhanraj 

Mi l l s .  The o f f e r s  can be made by individuals as we l l  as by 

corporate and other en t i t i e s .  The o f f e rers whose offer i s  

accepted by the Court w i l l  b e  required t o  make payment 

w i t h i n 1 5  d�ys from the dat� o f  a cce p tan ce o f  the o f f e r  by 

the Court. I t  is express l y  made c l ea r  that the Court 

res�rves i ts rights to a ccept o r  rej ect any o f  the hi g hest 

o f f e r  or bid that may be received by i t  for purchase o f  the 

shares without assigning any reason whatsoeve r .  On ce the 

highest o f f e r  i s  ascertained , the management sha l l  be given 

an o f f er to buy the contro l l ing b l o c k  of shares so that the 

company/management 

com p l y  wi.th a l l  

is no t destabi l i sed . The obl igation to 

regulations inc l ud i n g  the Take Over 

Regu l a t ions f ramed by SEBI wi l l  be on the purchaser. In case� 

where the Custodian is o f  the view t hat. as of the date o f  

J udgment cf t h i s  Court� 5 %  of the paid-up capital i s  not 
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reached f rom the registered shares avai 1 able �..ii t h  the 

Custodian 9 b u t  that in future the said cei l ing l i ke l y to be 

attained f rom unreg i s tered shares/benami shares or from 

shares to be traced out in future� then in that event the 

Custodian sha l l  submit his report to the Court far keeping 

aside the shares of particu l a r  notified parties in a compan y .  

( v )  The Scheme i s �  therefore, accord i ng l y  approved in toto 

subj e c t  to the above addi tion s .  The Custodian is hereby 

d i rected to start the process of registrat ion/demat .  The 

Scheme s ha l l  cover a l l  the notified parties . 

sha l l  also apply to shares of Apo l l o  Tyres . The 

interest of Dhanraj M i l l s  i n  K i l l i ck Nixon 

The S cheme 

contro l l ing 

has been 

identified . Therefore, the Custodian is hereby , inter a l ia ,  

d i re c ted to start the process o f  s a l e  of registered shares o f  

K i l l i ck N i x on he l d  b y  Dhanraj Mi l ls .  As regards the shares 

o f  Apo l lo i·yres is concerned , the matter is pending by way o f  

Ci v i l Appeal Nos. 7629 o f  1999 and 7630 o f  1999. Hence � the 

Custodian w i l l  not take any steps to implement the Scheme qua 

Apo l l o  Tyres share s .  Subject to above, I a m  ordering sa le of 

a l l  registered shares in f i rst instanc e .  

( v i )  Sub j e c t  to above � the Scheme stands approved in tote . 

The i m p l ementation of the Scheme should be done in phases as 

mentioned hereinabove. The Court reserves i ts rights to make 

add i t ions to the above d i re�tion depending on the experience 

gained from sa l e  of registered shares . T h i s  is par t i c u l a r l y  
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in view o f  the fact that impl emen tation has to be done i n  a 

phased manner not on l y  in the context of registered s hares 

but a l so i n  the context of un reg i stered shares and benami 

shares . The Scheme not to app l y to shares of pr ivate 

l i m i ted compan ies. 

!!:!!S. PURPOSE OF F I XATION OF NORMS. 

The norms fi � ed by the Court hereinabove, is ma i n l y  to 

d raw a d i st i n ction between routine shares to be disposed of 

by the Disposal Committee under the Scheme on one hand and 

the bu l k  shares/con t ro l l i ng block of shares requi red to be 

d i sposed o f  in a c co rdan ce w i t h  the machinery formul ated 

hereinabove. These norms are evol ved on l y  to draw the 

distinction between shares which could be so l d  in a routine 

manner through the Disposal Comm i ttee and shares which are 

required to be sold th roug h the me chan ism men t ioned 

hereinabove, 

matter of 

so that the Court keeps its control i n  the 

im p l emen tation o f  the S c heme qua the bu l k  

shares/contro l l i ng b l oc k  of shares. Thi s ca tegorisat ion 

wou l d  a l so l ead to equal distribution of work between 

D i s posal Committee on the one hand and the Court an the 

other. This categorisation is also evolved so that ther e 

shou l d  no t be d estabi l i sa tion o f  a company. 
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1 1 .  CONCLUSION : 

I n  conclusion � I am ordering s a l e  of a l l  registered 

shares except Apo l l o  Tyres for the time bein g .  

1 2 .  I n  the l i ght o f  the above discuss ion , M i s c .  Petition 

No . 64 o f  1998 is d i s posed o f . No order as to cos ts . 

S .  H .  KAPAD I A ,  J. 
JUDGE , SPECIAL COURT. 
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I N  THE SPEC I AL. COUFff CONSTI TUTED UNDER THE ( TR I AL OF 
OFFENCES RELAT I �IG TO TR•<NSACT I ONS I N  SECUR I T I ES ) 

ACT , 1992 . 

The Cus tod i an 

Ve1-sus . 

M I SC .  PET I T I O N  N O . 64 OF 1 998 

P e t i t i on e r  

1 .  U n i on o f  I n d i a  & O r s . Respon d e n t s . 

Mr . G . R .  J o s h i  w i t h  S .  Rustomj ee and J .  Chandran i / b  P . M .  
M i t h i  & Co . f o r  P e t i t i on er . 

M r .  A . S .  Bobde w i t h  S . G .  M an d re k a r  and B . M .  Cha t te r j ee i / b  
R . N .  Bandopadhyay f o r  Respon d en t No . 2 .  

M r . Mahesh J e t hma l an i  w i t h  A j a y  Kan d ha r  i / b  S . D .  Chaugu l e  & 
Co . f o r  Respon d en t Nos . 3 t o  27 . 

Mr . M . S .  Rane w i t h  M r . M . P . S .  Rao i / b  Purnanand & Co . for 
Res ponden t No . 29 .  

M r . Chetan Kapad i a  f o r  Respon d en t No . 30 . 

M r . S . D .  P a r e k h  w i t h  M r .  Navroz Seerva i ,  J e han g i r  M i stry & 

S h y a m  Mehta i / b  Ma l v i  Ran c hoddas & C o . f o r  Responden t Nos . 
32 � 33 a 

Mr . Z . Barucha i / b  D . H .  Law & Asso c i a tes f o r  Res pon d e n t  No . 34 .  

Mr . 
Fed . 

I . M .  C h hag l a  w i t h  Mr . F .  D i v i tre and D . J .  
& R a s hm i k an t  f o r  I n tervenors ( SCB ) . 

Khambata 

M r . Sham D i wan w i t h  Prad i p  Mahad i k  f o r  I n tervenors ( SCB ) 

M r .  T . K . Cooper i / b  L i t t l e  & Co . for I n tervenors ( SB I ) 

i / b  

M r . J a n a k  Dwarkadas w i t h M r . Kamba t ta i / b  Dave , G i r i s h  & Co . 
for I n tervenors ( AN Z  Gr i n d l ay s  Ban k ) .  

CORAM 

DATED 

S .  H .  KAPAD I A ,  J .  
JUDGE , SPEC I AL COURT . 

17TH AUGUST 2000. 



P . C .  

Learned Coun se l f o r  the no t i f i e d  p a r t ies a p p l y  f o r  s tay 

o f  the above Judgmen t .  

As s t a ted i n  my Jud gmen t ,  none o f  the p a r t i e s  have 

r a i sed any obj e c t ion to demate r i a l i s a t ion of the r eg i s tered 

s h a r e s . The p rocess o f  demater i a l i s a t i on i tse l f  i s  y e t  to be 

i n i t i a ted . T h i s  i s  the f i rs t  step r e q u i red to be taken 

before the sa l e .  The S c heme has to be i m p l emen ted i n  seve r a l  

stages and i n  a p hased manne r ,  Even i n  the case o f  sa l e  o f  

shares o f  K i l l i c k  N i xon , a s  p e r  the a bove proced u r e , t he 

terms and con d i t i ons o f  sa l e  are y e t  to be se t t l ed by the 

Cou r t . 

Cou r t .  

The d r a f t  adve r t i semen t i s  y e t  t o  be se t t l ed by t he 

Hence � s tay i s  refused . 

C .  C .  e :-: ped i ted . 

S . H .  KAPAD I A ,  J .  
JUDGE , SF'E C I AL COURT . 
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