Mehta’s are aggrieved with this order as it was violative of judgiment of Hon’ble Supreme Court in Harshad
Shantilal Mehta vs Custodian reported as (1998) 5 SCC 1.That because of premature and unjustified sale of
their shares losses of more than Rs 20677.28 crores have been suffered and monies released to | T
department and banks. Arguments of Dhanraj Mills (Mahesh Jethmalani

Summary findings given by Hon’ble Judge & Full findings given by Hon'ble Judge

IN THE SPECIAL COURT CONSTITUTED UNDER THE (TRIAL OF
OFFENCES RELATING TO TRANSACTIONS IN SECURITIES)
ACT, 1992.

MISC. FETITION NO. &4 OF 1998

The Custodian appointed under the )
Special Court (Trial of Offences )
Relating to Transactions in )
Securities) Act, 192922 and having )
his Mumbai office at 9th Floor, )
Nariman Bhavan, Z27, VYinay K. Shah )
Marg. Nariman Point, MUMRAI~400 021.) o Fetitioner

Versus.
1. Union of India )

2. The Commissioner of Income~tax., )

Central C(Circle, having his )
office at Rayakar Bhavan, Oueen’ s)
Road , Mumbai - 400 0OZ2Q. )

2. Harshad S. Mehta, of Mumbai, )
Indian Inhabitant, residing at )
Madhuii, Dr. Annie PResant Road, )
Worli, Mumbai - 400 018. )

4. Ashwin S.Mehta of Mumbai, Indian )
Inhabitant, residing at Madhuli )
Dr. Annie Besant Road, Worli, )}
Mumbai - 400 Ql18. )

S. Mitesh S.Mehta of Mumbai, Indian )
Inhabitant, residing at Madhuli )
Dir. Annie PResant Road, Worli, )
Mumbai -~ 400 ©18. j

6. Sudhir S.Mehta of Mumbai, Indian )
Inhabitant, residing at Madhuli )
Dr. Annie Resant Road, Worli, )
Mumbai -~ 400 O18. )

7. Jyoti 8. Mehta of Mumbai, Indian }
Inhabitant, residing at Madhuli )
Dr. Annie Besant Road, Worli, )
Mumtiai —~ 400 018, )

8. Deepika A.Mehta of Mumbai, Indian)
Inhabitant, residing at Madhuli )
Dr. Annie Resant FRoad, Worli, )
Mumbai - 400 Q18, )
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9. Fratima H.Mehta of Mumbai, Indian
Inhabitant, residing at Madhuli
Dr. Apnie PResant Road, Worli,
Mumbai — 400 018.

10.M/e. Harshad S. Mehta
11.M/s. Ashwin 5. Mehta,

12.M/s. Jyoti H. Mehta,
Respondents Nos. 10 to 12 all
praprietary concerns having thei+
office at 1205~6, Maker Chambers
vV, 221 MNariman Point, Mumbai -
400 0O21.

13.Growmore Assets & Management (F)
Limited, a company incorporated
under the provisions of the
Companies Act, 19% and having
its office at 1205-6, Maker
Chambers V, 221 Nariman Foint,
Mumbai - 400 0Z1.

14 .Growmore leasing & Investments
(F) Limited, a company incorpo—
rated under the provisions of
the Companies Act, 1956 and
having its office at 120%-6,
Maker Chambers V, 221 Nariman
Foint, Mumbai - 400 021.

15.8rowmore Exports Frivate ULtd.,
& company incorporated under the
provisions of the Companies Act,
1956 and having its office at
1205~6, Maker Chambers V, 221
Nariman Point, Mumbai — 400 021.

16.Aatur Holdings Private Limited,
a company inmcorporated under
the preovisions of the Companies
Act, 1956 and having its office
at  1205-6, Maker Chambers V,
221 Nariman Point, Mumbai - 400
021.

17.Harsh Estates (F)., Limited, a
company incorporated under the
provisions of the Companies Act,
1?%& and having its office at
1203-6, Maker Chambers V, 221
Nariman Foint, Mumbai - 400
021.
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18.Cascade Holdings Pvt. Limited,
a company incorporated under the
provisions of the Companies Act,
1956 and having its office at
120%-4, Maker Chambhers V, 221
Nariman Foint, Mumbai - 400 0O21.

19.0rion Holdings Fvt. Limited, a
company incorporated under the
provisians af the Companies Act,
19346 and having its office at
1205-6, Maker Chambers V, 2221
Nariman Point, Mumbai - 400 0Z21.

20,Fartune Holdings Fvt. Ltd., a
company incorporated under the
provisions of the Companies Act,
1956 and having 1its office at
1205-6, Maker Chambers Vv, 221
Nariman foint, Mumbai -~ 400 021.

21, Treasure Holdings Pvt. Ltd., a
company incorporated under the
provisions of the Companies Act,
1956 and having 1ts office at
1205-6, Maker Chambers V, 221
Nariman Foint, Mumbai - 400 021,

22.Velvet Holdings PMvt. Ltd., a
company incorporated under the
provisions of the Companies Act,
1956 and having 1its office at
1205-6, Maker Chambers V, 221
Nariman Point, Mumbai - 400 021.

2% .Eminent Holdings Pvt. Ltd., a
company incorporated under the
provisions of the Companies Act,
19536 and having 1i1ts office at
1205-6, Maker Chambers V, 22
Nairiman Peoint, Mumbai - 400 021,

24.Pallavi Holdings Fvt. Ltd., a
company incorporated under the
provisions of the Companies Act,
1936 and having 1ts office at
1205-6, Maker Chambers V, 221
Nariman Foint, Mumbai - 400 021.

28.Zest Hrldings Fvt., Ltd., a
company incorporated under the
provisions of the Companies Act,
1996 and having 1its office at
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1205-6, Maker Chambers V, 221 )
Mariman Foint, Mumbai - 400 021. )

26.Topaz Holdings Pvt., Ltd., a
company incorporated under the
provisions of the Companies Act,
1956 and having 1its office at
1208-6, Maker Chambers V, 221
Nariman Point, Mumbai - 400 02Z1.

e = s e

27.Divine Holdings Pvt. Ltd., a
company incorporated uwunder the
provisions of the Companies Act,
19946 and having its office at
1205-4, Maker Chambers Vv, 221
Nariman Foint, Mumbai - 400 021.

e = o =

28.Abhay Dharamsingh RNarottam of
Mumbai, Indian Inhabitant
residing at 184, Walkeshwar
Road, 1st floor., Opp. Bank of
India, Malawar Hill, Mumbai -
400 006,

2Q@.Hiten F. Dalal of Mumbal «
Indian Inhabitant, having bhis
office at Room No. 11/2, Bombay
Mutual Building, 19/21, Hamam
Street, Fort, Mumbai - 400 023,

N A e

30..Mr. Bhupen Palal of Mumbai.
Indian lInhabitant, residing at
42, Chitrakoot, Altamount Road,
Mumbai ~ 400 Q2é.

~— N e

31 .Mr. Jagdish Fanalal Gandhi of
Mumbai, Indian Inhabitant,
residing at Anita Building,
Malabar Mill, Mumbai -~ 400 0064,

— e s e

I2.Dhanraj Mills Pvt., Limited, a
company incorporated under the
provisions of the Companies Act,
1956 and having 1its office at
Block No. 19, Dhanraj Mill
Compound, Lower Farel, Mumbai
- 40 Q13.

N e T T e

I3.Mr.TuB. Ruia of Mumbai, Indian
Inhabtitant, residing at 6-A,
Samudra BGaurav, Worli Seaface,
Mumbail = 400 018.
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Z4.Fairgrowh Financial Services Ltd.)
a company incorporated under the )
provisions of the Companies Act, )
1956 and having its office at )
Fairgrowth House, Yittal Mallya )
Road, Bangalore ~ 500 001, ) ... Respondents

Mr. G6.R. Joshi with S. Rustomjee and J. Chandran i/b #.M.

Mithi & Co. for Petitioner.

M~-. A.S. Bobde with S.G. Mandrekar and B.M. Chatteriee 1i/b
R.N. Bandopadhyay for Respondent No.Z2.

M . Mahesh Jethmalani with Ajay ¥andhar i/b 8.D. Chaugule &
Co. for Respondent Nos. 3 to 27.

M. M.S. Rane with Mr. M.F.S5. Rao i/b Furnanand & Co. for
Respondent No.29.

Mr-. Chetan Kapadia for Respondent No. 0.

Mr. S.D. Parekh with Mr. Navroz Seervai, Jehangir Mistry &
Shyam Mehta i/b Malvi Ranchoddas & Cao. for Respondent Nos.

o) -
e ..'-3-

Mr.2. Bharucha i/b D.H, Law & Associates for Respondent WNo, 34,
Mr. I.M. Chhagla with Mr. F. Divitre and D.J. ¥Khambata 1i/b

Fed. & Rashmikant for Intervenors (SCB).

Mr. Sham Diwan with Pradip Mahadik for Intervenors (SCE)

Mr. T.k. Cooper i/b Little & Co. for Intervenors {SBI)

Mr-. Janak Dwarkadas with Mr. Kambatta i/b Dave, Girish & (Co.

for Intervenors (ANZ Grindlays Bank).

CORAM : S. H. KAPADIA, J.
JUDGE, SPECIAL COURT.

DATED : 177TH AUGUST 2000.

ORAL. JUDBMENT =-—-

1. This petition has been filed by the Custodian for
consicderation of the Scheme for Sale of shares of the

nmotified parties under Special Courts (Trial of Offences



Relating to Transactions in Securities) Act, 1992
(hereinafter referred to, for the sake of brevity, 'the said

Act’ ).

2. Refore coming to the Scheme, the following facts are

" required to be mentioned :

Prior to the coming into force of the said Act on {8th
August 1992, large scale irregularities and malpractices were
noticed in the course of investigations by REI with regard to
transactions in Government and other securities indulged 1in
by some Birokers in collusion with the employees of various
banks and financial institutions. The said irregqularities
and malpractices led to diversion of funds from banks and
financial institutions to individual accounts of certain
brokers. To deal with the above situation and in order to
ensut'e speedy recovery of huge amounts involved, the Special
Courts (Trial of O0Offences Relating to Transactions in
Securities) Ordinance, 1992 was promulgated on &4th June 199Z.
The 0Ordinance, inter alia, provided for appointment of
Custodian for attaching the properties of the notified
parties to prevent diversion of such properties by the
offenders. The securities, which were attached included
shares of various companies. On 20th February 1995 in Misc.

Application No. 107 aof 1993 & Others, the Special Caurt



formulated certain questions on the interpretation of section
11 of the said Act in respect of the priorities created by
section 11 of the said Act, particularly, regarding the
amounts due prior to the date of nmotification. The learned
judge (as he then was) directed the Custodian to move the
Supreme Court. This was done vide Civil Appeal No0.5225 of
1995 filed by the Custodian before the Supreme Court. In the
said Appeal the notified parties also filed their say. The
notified parties also, in turn, filed Civil Applications.
They were all clubbed together and disposed off on 11th March
1996. By the said order, the Apex Court directed a Scheme to
be drafted in respect of the sale of shares from time to
time. The Custodian was directed to forward the Scheme to
Union of 1India for approval and on such approval being
obtainmed, the said Scheme was directed to be placed before
the Supreme Court. In compliance of the order of the Supreme
Court dated 11th March 19964 a Scheme for sale of attached
shares was proposed. Vide order dated 13th May 1998 in Civil
Appeal N0.95326 of 1995, the Supreme Court directed the said
Scheme with further modifications, if any, to be considered
by the Special Court. Accordingly the matter has come before
this Court basically to consider the Scheme for sale of the
attached shares. The said draft Scheme has been updated. At
this stage it may be mentioned that Civil Appeal No.5326 of
1295 has been finally disposed off by the Supreme Court on
15th May 1998. Apart from answering the questions framed by

this Court on section 1l «f the said Act, the Apex Court also



decided the validity of the Act. The Act has been upheld.

4, SCOPE OF THE PETITION :

For the sake of convenience it may be mentioned that in

this petition we are mainly concerned with two broad aspects

viz. validity of the Scheme and implementation thereof. The
arguments by wvarious parties before me broadly deal with
challenge to the sale of shares at this point of time. In
short, the main obiection of the notified parties 1is that

the time for distribution of assets has not yet arrived and,
therefore, the Scheme for sale of shares should not be framed

nor implemented.

S. SCHEME FOR SALE OF ATTACHED SHARES BELONGING 10

NOTIFIED PARTIES :

The Scheme 1is mainly in two parts. 1t provides for
constitution of a Disposal Committee and secondly, it deals
with Modality of sale. The constitution of the Committee has
been suggested because as of date the Custodian possesses
6.65 craores shares. They are unregistered shares., benami
shares and registered shares. Further shares are likely to
come in. Out of the above three categories of shares, the
unregistered shares in physical possession of the Custodian
are 1.8%9 crores. Similarly, th2 benami shares are 80.74

lakhs. The registered shares in the name of the notified



VRV,

¢l

parties, which are in possession of the Custodian, are 3.9

creres. Looking to the magnitude of the work, the Scheme
suggests setting up of a Disposal Committee. Under the
Scheme, looking to the magnitude of the work involved and

particularly, in view of the limited resources and manpower
available with the Custodian, the Committee is reguired to be
set up consisting of the Custodian, Director General -
Investigation, Department of Revenue, Managing Director of
UTI Securities, Mumbai, Managing Director of ICICI PBrokerage
Services ULimited and 0.8.D. in the Branch 0Office of the
Custodian at Mumbai. Under the Scheme, Modality of sale has
been provided for. It i1is proposed to engage two
institutional brokers viz. UTI Securities as well as ICICI
Brokerage Services Limited to undertake sale of shares. In
view of the demat facilities, equity shares of a large number
of companies can now be traded in demat form, which has many
advantages. Therefore, the Scheme contemplates conversion of
shares o demat. Under the Scheme, this work of demating
shall be handed over by the Committee to the broking houses.
which would undertake the job themselves or through their
subsidiary under the supervision of the 0.S.D., who will act
as a Secretary of the Disposal Committee. UUnder the Scheme,
the proceeds of the sale, after deduction of usual brokerage
and other charges, shall be made available by the
institutional brokers mentioned above, to the Custodian’s
representative for depositing the amounts in the respective

attached accounts of the notified parties. The amounts so



received be invested by the Custodian in short term deposits
in Nationalised Banks to avoid loss of interest. Under the
Scheme, after the registered and benami shares are processed
and c¢leared for sale by the Disposal Committee, both the
broking houses will sell the shares in a phased manner at an
appropriate time to obtain the best value for the shares.
The Scheme further provides that offers received from Fublic
Sector Banks, UTI, Mutual Funds and Fublic Financial
Institutions shall be given the first priority without
affecting maximisation of the sale proceeds. Under the
Scheme,' the discretion 1is vested 1in the broking houses
regarding the timing of the sale af shares so that adverse
impact on the capital market in general 1is avoided. The
Scheme also lays down éhe method required to be followed by
the Committee to scrutinize and process the scrips to
establish saleability of the scrips. The Scheme provides
further that the Disposal Committee will, with the

assistance of institutional brokers, undertakz the work of

packaging and sorting of lots of shares to be sold. These
are the basic provisions of the Scheme. As stated
hereinabove, the framing of the Scheme 1is different from

implementation of the Scheme. However, the work is enormous.
The implementation of the Scheme will have to be done in a

phased manner.

6. The following points arise for detetmination :

10



AL Whether the time to frame the Scheme for
sale of attached shares belonging to the

noti fied parties has arrived 7

B. (challenge to the validity of Scheme 7

C. Implementation of the Scheme 7
7. ARGUMENTS ON POINT (A) REFERRED TO ABOVE = -

The notified parties have objected to the framing of
the Scheme essentially on the ground that till the date of
distiribution arises, the sale of shares cannot be effected.
Therefore, I have proceeded to consider this legal submission
advanced on behalf of the notified barties first in point of
time. Myr. S. D. Parekh, the learned senior counsel appearing
on behalf of Dhanraj Mills Private Limited and T. B. Ruia
(Respondent Nos. 32 and 37 respectively) haszs contended that
the date of distribution of the assets of Dhanraj Mills has
not vet arvrived and is not likely to arrive in near future.
It was submitted that until the date of distribution is
imminent, there 1is no question of selling the attached
assetsy; which though attached, remain the property of the
notifiea parties. It was submitted that on true and correct
interpretation of the Special Courts (Trial of Offences

Relating to Transactions in Securities) Act and in particular

section 11 thereot, sale aof attached assets is inextricably

11
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linked to the distribution of assets in the order of priority
envisaged under section 11{(2}). It is contended that sale
and distribution are not separate events. Therefore, the
sale of assets cannot take place on a particular day and
distripbution after five vyears. Such an eventuality has not
been mentioned in the Act. It was further contended that
keeping in mind the object of the Act. the nature of the
property attached, the ownership of the attached property,
the position and role of the Custodian vis—a-vis the attached
property, it is clear that the sale of the attached assets
being solely for the purpose of distribution can only take
place at the time af distributian and after the guestion of
nexis af the attached assets with illegal security
transactions is considered on merits. It was further
contended that on a proper reading of the judgment of the
Sutpr-eme Court in the case of Harshad Mehta vs. Custodian
reported in 1998 & SCC page 1, sale of attached assets cannot
be ordered when time for distribution is mo where in site.
It was contended that the distribution was dependent upon the
determination of liability of the notified parties under
section 9A of the Act and, therefore, consideration of
liability of a notified party was, in turn, dependent upon
ascertaining the rights of a third party in an attached
property and also dependent on the guestion as to whether the
attached propetrty had any nexus with the security
transaction. It was therefore, submitted that sale of

attached assets dehors distribution will be unreasonable,
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unfair, arbitrary and prejudicial to the notified parties.
It was contended that . the date of distribution would arise
only when this fourt completes examination af claims undetr
section YA of the Special Court Act as held by the Supreme
Court imn para 27 of its judgment in Harshad Mehta’'s case
(supraj. It was contended that as far as Dhanraj Mills was
concerned, the Special Court was yet to examine the case made
against Dhanraj Mills undet section ?A. Reliance is placed
in this connection on the pending Misc. Fetition No.S1 of
1998 filed by the Custedian as also Suit Nos.7, B and 10 of
1994 filed by Canfina. It was urged that Misc. Fetition No.
51 of 1998 has been filed by the Custodian on behalf of Abhay
Narottam. it is for recovery of Ks 75.75 crores plus
inteteast. In the said petition, a decree is sought against
Dharniraj Mills and others. Similarly, the abave Suits bearing
Nos.7, 8 and 10 of 19;; are file{ by Canfina on the basis of
certain security transactions. Hence, the argument was that
till all such claims are fimally adjudicated upon, sale of
assets cannot take place bhecause the date of distribution
arrives only when the Special Court completes examination of
all cases under section YA of the Act. It was contended that
even under the Insolvency Act, 1909 the date of distributien
arises only wupon the Court adjudicating a person as
insolvent. In other words, the Court should be satisfied
that the person is unable to pay his dues whereupon the

persan will be adjudicated as insolvent and it is only

thereafter, that the Court will proceed to distribute the
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assets amongst the creditors. Therefore, until the claims
against Dhanrajy Mills are finally adjudicated wvpon by the
Special Court, assets cannot be distributed under section 11
and, therefore, sale of assets cannot be effected till the
date of distribution arises. 1t was urged that even " under
section 49 of the Insolvency Atty, all the debts listed in
sub~section (1) are to be paild in priority to all other
debts. It was urged that after payment of debts, if any
assets remained, the same were to Be used for the purposes of
paying all other debts proved in insolvency rateably. It
was contended that under the Insolvency Act, however, there
was no provision for scaling down the amounts payable in
respect of the debts mentioned in Section 49(1). However, as
held by the Supreme Court in paras 735 and 36 of the Judgment
in Harshad M™Mehta‘'s case (supra), the Special (ourt was
empowered tc scaie down the amounts payable under section
11(2)(a) under certain circumstances so that saome amounts is
left for the purpeses of paying the banks and financial
institutions wunder section 11(2)(b). [t was contended that
before the decision of scaling down is taken, the claims of
banks and financial institution will have to be adiudicated
upon and crystaliised and, therefore, it was tontended that
in view of this powers of the Special Court to scale down the
amounts payable under section 11(2)(a), it was obvious that
no distribution can take place until the claims of banks and
financial institutions are d&cided. It was further contended

that in view of paras 24 and 27 of the said Jjudgment of the
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Supreme Court in Harshad Mehta’'s case (supra), only those
income~tax assessment which has become final and binding on
the assessee are liahle to be paid under section 11(2)(a).
It was submitted that under the Act, only those assessments

can be said to have become final and binding on the assessee

against which no appeal is pending. It is submitted that the
distribution under the Act is the final distribution. That
the Act dones not contemplate interim distribution. Hence, it

was argued that the Act contemplates distribution of the
assets of a notified party towards satisfaction of the
claims, which have attained finality and. therefore, if any
appeal is pending against an assessment under the Income-tasx
Act, the assessment is not final and binding on the assessee
in the context of the Special Court Act particularly, in view
af the fact that such assessment would be set aside in the
appeal. It was contended that esecutability of an assessment
order should not be confused with the assessment order
becoming final and binding. It was submitted that an order
that is executable, is not necessarily finmal and binding. It
was contended that in the above judgmeﬁt of the Supreme Court
in Harshad Mehta’s case (supra), the purpose of the Special
Court Act has been considered. It was contended that in the
said Jjudgment, the Supreme Court has held that the words

I3

‘taxes due’ under section 11(2){a) referred to ascertained

liakility and, therefore, the words 'taxes due’ referred to

taxes finally assessed. It was contended that taxes which

were rnat legally  assessed aor assessments which have not
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becose final and binding on the assessee were not covered
under section 11(2)(a). 1t was contended further that vide
paras 25 and 26 of the said judgment it has been held that it
is only the ta: liability arising out of income relating to
transactions in securities during the statutory period 1st
April 1991 to 6th June 1992 which alone was eptitled to
prior-ity under section 11(2)(&). It was contended that the
tax liability of Dhanraj Mills during the aforestated period
is only Rs 22 lakhs whereas Rs 2S5 crores were lying with the
Custodian to the credit of Dhanraj Mills, which was more than
sufficient to meet the tax liability under section 11(2)(a).
It was further contended that the issue as to whether the
attached assets had any nexus with illegal transactions in
securities of the banks during the statutory period is to be
decided prior to distribution of assets. As held by the
Supreme Court in the above judgment (see paras 14 and 18), it
was contended that none of the attached assets of Dhanrai
Millis have any nexus with illegal transactions in securities
belonging to banks and financial institutions during the
above statutory period i.e. ist April l99é to 6th June 1992
(hereinafter referred +to as "the statutory period”). n
facts it was contemded that Dhanraj Mills had filed several
applications in this Court to raise attachment on their
assets. However, this Court by its judgment dated 14th
October 1999 in Misc. Fetition No. 44 of 1999 was pleased to
reject the applications filed by Dhanraj Mills on the ground

that there was a nexus between Dhanrai Mills and the illegal
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tramsactions in securities. However, the Special Court did
not decide the issue as to whether the attached assets have
any nexus with the illegal security transactions. In this
connection, reliance was placed in para 59 of the said
Judgment in which the Special! Court has held that the issue
regarading nexus raised by Dhanraj Mills would be considered
at the stage of distribution. Therefore, it was contended
that the issue of nexu§ is yet to be decided by the Special
Court and until then, the assets cannot be sold. It was
contended that the entire Act was restricted to the statutory
period. Therefaore, the Act does not give power, jurisdiction
or authority to the Special Court for the period other than
the statutory period. It was contended that section 11(2Z)(c)
is only a residual clause and such a clause can never be
interpreted to cover liabilities owed to the tax authorities
ar to the banks or to financial institutions or to private
parties during the non-—-statutory period. Therefore, neither
the tax liabilities nor the bank liabilities nor the third
party liabilities such as brokers for the period other than
the statutory period stood covered by section 11(2)(c).
This is qualified by further restriction that only such
liabilities that arise from statutory transactions!during the
statutory period alone would fall under section 11(2)(c). It
was contended that on reading the entire judgment, it is
clear that only those liabilities mentioned in para 8 of the
said Jjudgment would fall under section 11(2)(c) and not ﬁthe

liabilities for the non-statutory period or liabilities
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during the statutory period but not arising from security
transactions. Accordingly, it was submitted that only the
following liabilities would fall under section 11(2)(c) wviz.
balance of tax liability scaled down under section 11(2)(a)
interest and penalty on the tax 1liability under section
11(2)(a); interest on the principal amount owed by the
notified parties to banks and financial institutions under
section 11(2)(b)- and other liabilities owed tc private
parties such as, brokers which arises out of transactions in
securities during the statutory period. Mr. Parekh further
added that vide order dated 20th February 19953 in Misc.
Appli¢ation No. 43% of 1994 filed by Dhanraj Mills and T. R.
Ruia, a recital is giwven in which the learned Jjudge Variava,
Jd, (as he then was) stated that the time for distribution of
assets wunder section 11 was approaching for two notified
parties wviz. Harshad Mehta Group and Fairgrowth Fipancial
Services Limited. Me also invited my attention to the order
passed by the Supreme Court dated 11th March 1996 being the
interim order in Civil Appeal No. 3326 of 1995 in which the
Supreme Court has also stated that time for distribution of
the assets in possession of the Custodian was drawing very
near and this was with reference to only two notified parties
viz. Harshad Mehta Group and Fairgrowth Financial Services
Limited, which clearly show that the Supreme Court was fully
aware that time for distribution had approached only for two
notified parties viz. tlarshad Mehta Group and Fairgrowth

Financial Services tL.imited. Therefore, the time for
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distribution of assets of Dhanraj Mills has still not

+

arrived. This was on the footing of the above arguments. I

as contended that the order of Variava, J. dated Zeth

b2

February 1995 clearly shows that, even according to the
learned judge. distribution of the assets is required to be
made only in respect of Harshad Mehta Group and Fairgrowth
Fimancial Services Limited and, therefore, the Scheme should
not be applied to Dhanraj Mills. The above arguments were

adopted by Mr. Jethmalani, the learned counsel for Respondent

Nos.3 to 27 (Harshad Mehta Group.) . TREISSd)SrgunentsSIwere)
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(iii) FINDINGS ON THE ABOVE ARGUMENTS.

I do not find any merit in the above arguments of the
notified parties. 'Section 11 consists of two parts. Section
11(1) deals with sale. Section 11(2) deals with
distribution. This distinction is required to be kept in
mincl. Even wunder the Insolvency Law, this clear cut
distinction between section 48 on one hand and sections 69,
70 and 71 on the other hand show that the above two concepts
are different. Even under the Insolvency Law, distribution
has nexus with proved claims. Under the Insolvency Law, the
Official Assignee starts with the work of distribution only
after the assets are realised and sold. 0One reason being the
distribution woirk involves certain expenses towards
advertisement in the newspapers inviting claims from the
creditors, individual notices to the ci-editors, etc. The said
expenses can orily come out of the monies with the 0Official

Assignees. The said monies come from realisation of the
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assets. Therefore, even under the Insolvency Law,
distribution is preceded by sale of assets. This distinction
can also be seen in the judgment of the Supreme Court in the
case of Harshad tiehta {supral). This distinction can also be
seen from the provisions of section 11 of the Special Court
Act. Section 11(1) expressly refers to the duty of the
Custodian to dispose of the assets whereas, section 11{(2)
refers to distribution. Reliance is placed on the Jjudgment
of the Supreme Court in the case of Harshad Mehta (supra).
However, on reading the said judgment it 1is clear that
various questions referred by this Court to the Supreme
Court, =ach of the said questions were separately answered.
While answering the question, the Scheme of section 11(1),
sections 11{2)(a), (b) and (c) are separately considered.
Therefore. when reading the judgment, one has to keep in mind
the relevant question and the context on which the said
question 1i1s framed. In para 17 of the said Jjudgment in the
context of section 11(1), the Supreme Court has clearly laid
down the condition which would attract the said section. The
Supreme Court has held that section 11(1) empowers this Court
to direct the Custodian to dispose of the egroperty under
attachment. The only condition prescribed by the Supreme
Court in the said judgment vide para 13 is the satisfaction
of the Special Court before it gives directions for disposal
to the effect that the attached property belonged to the
notified party. 1In other words, before the direction of

disposal 1s given, the Special Court should be satisfied that
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the attached property belonged to the notified party. All
subsequent paras of the said judgment thereafter, deal with
the question of distribution under section 11(2). Therefore,
even under the judgment of the Supreme Court this dichotomy
between sale and distribution is spelt out. In the present
application the Scheme is not for distritution. The Scheme
is not under section 11(2). The Scheme sqguarely falls under
section 11(1) for sale. This point is sufficient to reject
the above arguments. However, since the learned advocates
for the notified parties have raised various contentions oan
section 11{2) on the point of distribution, this Court has
examined the said judgment in detail. Vide para 14, the
Supreme Couwrt formulated six guestions, which are relevant
for this case. We are essentially concerned with fi(st five
quest.ions. In the first guestion, the Court has answered the
meaning of the words °taxes due’. LUnder the Income--tax Act,
there is a difference between liability and assessment. The
Scheme of the Income-tax clearly indicates that liability to
pay Income—-tax chargeable under section 4(1} of the Act does
not depend upon the assessment being made by the Income-tax
Qfficer but, it depends on the enactment of the Finance Act
prescribing rate/rates for any assessméent year. Therefore.
as smeon as the rates are prescribed by the Fimance Act, the
liability to pay taxes arises on the total income which is to
he computed by the assesse® 1in accordance with the
provisions of the Act. In view of the said difference in the

concept of liakility and assessment under the Income-tax Act
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particularly, the question referred to the Sﬁpreme Court was
whether the word ‘due’ refer merely to the liability to pay
tanes or does it refer to the liabilities which are
crystallised into a legally ascertained amount. By the
aforestated judgment, it has been laid down that the words

Pl

‘taxes due under se&ction 11(2){(a), which deals with
distribution canm only refer to the liability, which has been
computed in accordance with the provisions of the Income-ta:x
Act. In other words, the Supreme Court has held the words
‘taxes due’ do not merely refer~ to the liability which arises
under section 4{1} of the &ct when the rates are prescribed
hy the Fimance Act, but it refers to the liability to pay tax
on the total income which is compuited in accordance with the
provisions of the Act. Where the return 1s filed by the
assessee, the ITO is required to check whether the returned
income is computed in accordance with the Act. The tax,
which becomes payable on the basis of the returns, 1is an
assessed tax. Therefore, the Supreme Court has laid down
that the words 'taxes due’ referred to the 1liability which
was crystallised into & legally ascertained sum immediately
payable. In other words, the expression 'taxes due’ 1is
equated withh assessed tax. In fact, while answering
question No.1 the Supreme Court has clearly stated in para 24
that the expression 'taxes due” inm section 11(2)(a) meant
assessed taxes, which are presently payable. The Supreme

Court has nowhere stated that the 'tases due’ would mean the

taxes which are finally pavyablie. The expression ‘'taxes due’
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finds place 1in section 11(2)(a). It is the section which
deals with distribution of assets. Therefore, the Supreme
Court has laid dowrt that in the context of distribution, the
expression tasies due’ can only mean assessed taves. In  the
circumstances, there is no merits in the contentions of the
notified parties that till they nhave exhausted all their
remedies under the Act, the taxes do not become due for
payment. The second guestion which was considered by the
Supireme Court was, once again, only in the context of section
11(2)(a) wviz. priority to be given to the taxes due in the
matter of disbursement/distribution of assets. Question No.2
has no connection with the sale of assets. The question
posed to the Supreme Court was whether the taxzes referred to
in section 11(2)(a) rerlated only to the statutory period or
whetlher they covered all assessed taxes of the notified
persons. In other words, the guestion was whether priority
should be given at the time of distribution to the taxes due
only for the statutory periad or whether the priority should
be given also to the taxes due for pre—statutory pericd and
post—statutory period. This qQuestion has no bearing on the
point for consideration before this Court. The Supreme Court
has laid down that in a given case, if this Court is
satisfied that the demand of the Income-tax department is on
the higher side. then while deciding the guestion of priority
under section 11(2)(a) with regard to distribution, the
entire amount should not be handed over to the department

because in the security scam, public money which was deployed
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in the banks and financial institutions, was involved and the
claims of banks and financial institutions will be defeated
if the entire dishursement took place in favour of the
department hecause nothing woulid e left for distributiom in
favour of the banks and financial imstitutions. Therefore,
in appropriate cases, the Supreme Court has empowered this
Court to scale down the tax demand. MNow here also, one has
to keep in mind the difference under the Income~tax Act
between the liability arnd quantification of liability. While
answering question No.2, the Supreme Court has only laid down
that 1in certain cases: without discharging the income--tax
liability of the notified party, the Special Court may scale
down the guantified amount of tax. In other words, the tax
amounts could wme reduced only for the purposes of section
11(2)(a). it would not empower the Special Court to go into
the merits of the assessment order. However, the staling
down 1is nproposed so that the other creditors also get the
benefit of distribution. It is the guantum which is to be
scaled down and not the liability. Further, para 26 of the
said Jjudgment clearly shows that for the purposes of scaling
down only, the tax amount due for the statutory period shall
be taten into account although the liability of the assessee
-~ notified party shall continue. in fact. the Supreme Court
has clarified that every kind of tax liability may be
discharged wunder the directions of the Special Court under
section 11(2){c)s but for the purposes of scaling down 1in

appropriate cases, the Court may consider the taxes only for
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the only condition prescribed by the Act is that the property
should belong to the notified party. This is also laid down
by the Supreme Court in para 13 of the said Judgment. When
one comes to distribution/disbursement of assets, the proof
of claim 1is the basis. It is for this reason that in the
Supreme Court judgment, it has been laid down in para 27 that
the date of distribution arise when this Court completes the
examination of claims under section ?A. Therefore,
completion of examination of claims under section A is the
condition precedent to the distribution and not to the sale.
One more fact may be mentioned. In the present matter on
behalf of Dhanraj Mills, it has been contended repeatedly
that their liability to pay tax is only to the e:xtent of R 7
Crorges. Accnrding to them the liability is less than Rs 7
crores. This is on the basis that section 11(2) only refers
to the gstatutory period. According to Dhanraj Mills, the
liability for the statutory period is Rs 7 crores at the
highest, which is much less than the assets lying with the
Custodian of Rs 3I5 crores. However, as stated earlier,
section 11¢(Z) cannot be restricted only to the tax liability
during the statutory period. It covers all claims including
those in respect of the pre-statutory and post—statgtory
period. Hence, there is no merit in the contentions that the
assets are more than the liabilities in the case of Dhanraij
Mills. The tax demand against Dhanraj Mills for all the
years 1s Rs 224 crores (approximately). Moreover-, the claim

2f the Custodian in Misg. Fetitionm MNMo.51 of 1998 is Rs 225
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crores. Therefore, it cannpnt be said that assets match the
tiabilities. This Court need not wait in the matter of
framing of the Scheme for sale of shares till all matters are
finally decided hecause even atrthis stage, it is clear that
assets do nat match the liabilities. Further, it has been
contended an behalf of Dhanraj fills that under the Act even
if the demand falis within the statutory period dut, if such
demand is not related to the security transactions, it will
not fall under section 11(2). It was contended that
therefore, in every matter the Custodiam should be directed
to apply for sale so that the notified party gets an
ogpartunity to prove that there was no nexus. If the demand
has no nexus with the security transaction, then it will not
fall under sections {1{2) even if it relates to the statutory
pericnd. Hefare clos:iing the discussion on Point A, it may be
mentioned that the question of nexus discussed hereinakove
has been repeatedly raised by the notified party - Dhanraj
Millis. By Misc. Fetition No. 1é& of 1998 preferred by Dhanraij
Mills, it was urged that Dhantralj Mills came‘to be notified
under the Act vide notification dated Sth August 1992. In
the said petition, it was alleged that on the date of the
application 1i.e. 9th February 1998, Dhanrajl Mills were
holding 10,83:430 shares in the capital of Killick Nixon. Ry
the said petition, Dhanraj Mills prayed for raising the
attachment in respect of the said shares. A bare reading of
the said petition shows that even in the said Misc. Fetition

No . 14 of 1999, it was contended by Dhanraj Mills that the
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shares were not liable to be attached under the Attt as they
were not connected with the security transactions. It was
contended that the shares were purchased out of funds, which
have no connection with the security tramsactions or with any
wrongful conduct. Therefore, a declaration was sought from
this Court that the Said_shares should be declared as being
free from attachment. ﬁ*é;ﬂ a speaking order dated 14th
Octobar 1999 passed by Rane, J. (as he then was), it was held
that in view of the Jjudgment im Misc. Petition No. 44 of 1999
in which the same contentions were taken by . Dhanraji Mills,
the said Misc. Fetition No.14 of 1998 came to be dismissed.
In the circumstances, it is not open for the counsel for
Dhanraj Mills ta §?ise the same contention in this petition.
Dhanraji Mills aa%f;again filed Misc. Fetition No. 44 of 1999
in which pesg—msmcin the above contention regarding the nexus
was raised by Dhanraj Mills. This petition was also
dismissed vide judgment dated i4th October 19299. In Misc.
FPetition No., 44 of 1999, s ee—af@eda it was prayed that the
assets be freed from statutory attachment. However, it was
contended that in paras 58 and 59 of the& judgment of Rane, J.
in Misc. Fetition No. 44 of 1992 it has bheen held that
whenever the plea of no nexus is raised, the Court shall
consider the entire factual back ground, the conduct of the
parties, the manner in which the dealings were undertaken.
Accordingly, it was urged that even according to Rane, J.,

such plea of no nexus is required to he resided against

factual matrix and, therefore, pending such determination,
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the assets cannot be sold. On the other hand, 1t was
contended on behalf of the Custodian that in the said judgment
Rane, J. has deprecated Dhanraj Mills for repeatedly raising
the plea of no naxus. That Rane, J. has categorically held
that the said question has been finally decided by WVYariava J.
on 8th March 1999 in Misc. Application No. 1 of 1999. It was
LN
contended that repeatedly in order to p==bemt the framing of
the Scheme: Dhanraj Mills has raised th;\above contention.
It was contended on behalf of the Custodian that in the
judgment of VYariava, J. dated 8th March 19992 in Misc,
Application No.l of 1999, Dhanrai Mills had relied upon the
judgment of the Supreme {ourt in the case of Harshad Mehta
{supral. Relying on the said judgment, it was contended on
behalf of Dhanraj Mills that the Special Court would bhave
Jurrisdiction only if the claim was in respect of security
transactions during the statutory perind. It was contended
that even according to the Supreme Court, if the property had
no nexus with illegal dealings, then it can be released from
attachment. In the said matter, it was contended that monies
were taken by CIFCO & Champaklal Investments and CIFCO
Finance Limited from fennilworth Investment Company Frivate
LLimited by way of lecans and, therefore, the assets has no
nexus with the security transactions. 1In the said judgment
in para 24, VYariava, J. had rejected the said argument. The
learned judge has clearly considered the judgment of the
Supreme Court in Harshad Mehta’'s case (supra) and has laid

down that the Supreme Court has only declared that
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Jurisdiction in civil matters is vested in the Special
Court if the claim related to any property which stood
attached. It was further found on facts that the monies
belonged to sanmks and financial institutions. That they were
siphoned out by Respondent No.4 -~ Dhanraj Mills. That they
were diverted to &Kespondent No.5 and., thereafter, to
Respondent Nos.i1, 2 and T. The learned judge has further
laid down that if an asset could be used to satisfy any claim
then even though such asset may have no nexus, it could be
attached. Therefore, all claims will fall wunder section
11(2). Therefore, the learned judge has considered the
judgment of the Supreme Court in Harshad fMehta’s case
(supra). The learned judge has held that there 1is nexus
between the property attached and the illegal dealings in
securities by Dhanraj Mills. Hence, there is no merit in the
above contentions advanced om behalf of Dhanraj Mills. To
complete the reading of judgment of the Supreme Court in
Harshad Mehta’'s case, it may be mentioned that question No. 3
was on the point as to when the taxes under section 11(2}(a)
to be said to have become due. This question is once again
related only to the distribution of assets under section
11¢2)Ca). This question arose because it is contended on
behalf of the notified parties that only the liabilities,
which have been guantified by the final assessment on the
date when the Act came into force would fall under
section 11(2)(a). Others contended that the tax
liability should have been quantified by the date of the
notification. Some others contended that the tax liability

should have been ascertained on the date of distribution.
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The Supreme Court held that section 11(2!(a) contemplates
disbursement of assets in terms of priority in favour of the
Government so that the tax dues is cleared first in point of
time. However, tite Supreme Court found that in appropriate
cases, the demands may be on the higher side and, therefore,
they needed to be scaled down. Therefore, the Supreme Court
rejected the argument advanced on behalf of the notified
parties that liabilities should be assessed before &6th June
1992 or they should be finally assessed hefore the date of
notification. However, in answering the last contention of
the notified parties that the liability should have been
ascertained on the date of distribution, the Supreme Court
obssrved that the date of distribution arrives when the
Special Court completes the examination of claims under
section 984 and any tax liability for the statutory period is
finally assessed and the assessment is final and binding.,
then such 1liability will be considered for payment under
section 11(2)(a) of the Act. As stated hereinabove, the pre-
condition for sale of the property is that the attached
property belongs to the notified parties whereas, the pre-
condiéion of distribution is completion of examination of
claims under section ?A. There can be no quarrel that at the
time of distribution, the completion of the examinatien of
claims is required. Therefore, the Supreme Court has stated
that the date of distribution will arise when the Special
Court completes the examination of claims under section 9A.

(see para 27 of the Judgment). However, the entire
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discussion 1is in the context of distributiom under section
11(2)(a) of the Azt. There is no principle of law shown to
this Court that sale cannot take place till completion of
esxamination of all ¢laims under section 24 of the Act.
Moreover, we are dealing with Special Court Act. The tax
liability of the notified parties for all the years including
the statutory period rums into several crores. By way of
illustration, the tax liability of Harshad M™Mehta alane
excluding the family members’ income for Assessment Year
1992-93% being the net priority demand is Rs 1000 crores. for
the Assessment Year 1993-94, it is Rs /24 crores. The
guestion of scaling down will arise, if at all, at the time
of distribution. This is apart from the suits decreed. 0On
question No. 4, the Supreme {ourt has held that in
appropriate cases, the tax demand can be scaled down as
stated above. This is alsn a point which arises at the time
of distribution under section 11(2)(a). At that time, this
Court will decide how much of the tax liability should be
discharged for the priority period out of the funds in the
harnids of the Custodian. As regards question No. 5 is
concerned, the Supreme Court has held that the penalty and
interest under the Income-tax Act shall fall under section
11(2)(c)H. The same will not be paid in priority under
section 11(2)(a}. If the Special Court so desires, 1t may
direct payment of balance liability under section 11(2)(c).
The Special Caurt Act has also come for consideration frem

time to time before this Court. In the case of Hitesh Mehta
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VS . Wniovn of India reported in 1992 (I11} Bombay Case
Reporter 716, the Division Bench of the Bombay iigh Court held
that section 11 of the Act has been enacted to ensure that
attached property is disponsed off as per the directions of
the Special Court. The Division Bench construed section 3(4)
of the Act and came to the conclusion that &he said sub-—
. . d&g 05e|°£
section contemplates the power of the Custodian to
the property of the notified party subject to the directiong
of the Special Court. Before the Division Pfench, the
validity of the Act was challenged. 1t was contended that
there was no provision under the Act for raising the
attachment. That submission was rejected. The Division
Eench held that section 1if should be read independently of
section 3{4) becauze section 3(4) only deals with an earlier
stage where the properties are initially attached whereas,
section 11 of the Act deals with an independent power of the
Special Court in connection with disposal of the properties
under attachment., In other words, according to the Division
Eench of the RBombay High Court, section 11 constituted a
i il vt yem

separate code by itself on the point of -é?fansal of the
property under attachment. That the power under section 11
was separate and distinct from the power under section J(4).
That section 11 ensures that the attached property is
8¢V i b vl

égaﬁg5=¢==53i as per the directions of the Special Court.
That section 7 was enacted only to prevent the property in

question from the misappropriation er in any other manner

made unavailable for discharge of liabilities. Therefore, as
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and when the property was attached under section Z{3), it was
open to the aggrieved person to approach the Epecial Court in
order to satisfy the Court that the attachment levied was far
in excess of the ultimate liability. At this stage it may be
rnoted that none of the notified parties have moved an
independent application before this Court stating that the
property be released from attachment on the ground that the
attachment levied is far in excess of the ultimate liability.
In the case of Custodian vs. CIfCO Froperties Frivate LLimited
(supra), this Court held that the Special Court has
Jurisdiction under the Act if one of the two conditions are
fulfilled viz. if it relates teo any properties statutorily
attached under section Z(%) and secondly, if the claim arises
frdm a transaction in securities and the notified person is
involved. It was also neld that the expression 'property,
moveable or immoveable or both’ used in section 3Z(7F) would
also inciude monies, debts recoverable by the notified
parties from a third person. Reliance was placed on section
?A of the Act, which refers to the above two conditions.
Section @2A{(Z) also states that no Court other than the
Special {ourt shall have jurisdiction in relation to any
matter or c¢laim referred to in section ?2A(1). Therefore, if
a matter or a claim related to any attached property under
section 3J(3F) of the Act. then only the 8pecial Court shall
have jurisdiction to dispose of such claim. Reading section
P06 with section 11(2). it is clear that all claims relating

to attached properties will come within the jurisdiction of
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(b)

()

(d)

shares. The Scheme is not for distribution of
assets, Therefore, section 1i(¢(1) of the Act
applies to the Scheme and section 11(Z) which deals
with distribution does not come into picture at

this stage of the matter.

That sections 11i{(2){(a), (b} and (c) cover claims
for pre—statutory period, statutory period and

post-statutory period.

O scaling down, in appropriate cases as held by
the Supreme Court, the liability of the assessee of
the balance ta» wouwld subsist and the taxing
authorities would be entitled to realise the
remaining liakhilities including penal ty and
interest from the asseésee under section 11(2)(c}.
Therefore, there is no merit in the contention that
the funds of some of the ngtified parties with the
Custodian are far in excess of the tax demand and,
therefore, they should not be brought within the

Scheme for sale of shares.

In view of the provisions of the Special Court Act,
pogv one.
it is not necessary for this Court to wasst, in any
~
event, =@ the sale of shares till all claiins

against the notified parties are finally

adiudicated upon . {.ooking to the Income~tax
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demands, the de&crees passed in warious suits by
this Court, it is clear that the liabilities of the
notified parties exceed the attached assets and,
thereforey, one neRd not wait tiil ali pending

claims are finally adiudicated upon.

{e) The words 'taxes due’ in section 11{(Z2)(a) only
refers to the liability, which 1is completed in
accardance with the provisions of the Income—-tax
ARet. I other words, the expression " taxes due’
would mean assessed tax, which are presently
payable. The said expression does not contemplate

taxes as finally payable.

9. B. CHALLENGE TO THE YALIDITY OF THE SCHEME :-—

———— ————— _————— e —— . —  S————r S ———— e—

On 11th March 1996 an interlecutory order was passed by
the Hom ble Supreme Court inter alia directing the Custodian
to draf{ a Scheme for sale of shares from time to time. The
Scheme was accordingly drafted. It was forwarded to Union of
India for approval. Pursuant to the directions given by the
Ape:>: Court, the Scheme has been placed before this Court.
The Scheme has been placed before this Court wunder the order
of the Supreme Court dated 13th May 1998 in Civil Appeal No.
S%26 of 1993. The original Scheme has been modified. it 1is
a revised Scheme. it is plared before this Court for

consideration and appirapriate orders.
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Broadly, it may be mentioned that the Scheme bhas been
framed under section 11(i) of the Act. The Custodian has
heen appointed uwunder the Scheme as the Chairman of the
Disposal Committee. Under section 11{l} of the Act, the
Custodian has been appointed to sell the attached assets like
a Receiver or a Liguidator. Therefore, the Custodian has
been appointed as the Chairman of the Pisposal Committee.

The main task with the Committee is to assist the Custodian

in selling the attached properties. *resently, we are
concerned with the sale of shares. #s of date, the Custodian
is 1in passession of %,95,68,%62 registered shares. They

stand in the mnamaes of various notified parties, out of which
2,88,37,515 shares stand in the name of Harshad Mehta Group.
The total value of the registered shares in ppnssession »f the
Custodian is more tham Rs &98 crores. The said registered
shares continued to be in the names of notified parties. The
above number iz exclusive of ‘non-tradable shares’. Apart
from the registered shares, the Custodian has till date
traced out unregistered shares and benami shares. The
figures referred to abwmve show that a huge task is required
to pe undertaken. The office of the Custodian does not have
sufficient infrastructure. Therefore, a Committee has been
constituted to assist the Custodian in selling the shares.
The implementation of the Scheme cam only be made in  phases.
The Committee, which is constituted under the proposed Scheme

consist of the Custodian as the Chairman, The Director
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General (Investigation), Pepartment of Revenue, Ministry of
Fimance, Managing Director, Wil Securities, Managing Director,
ICICY PBrokerage Services Limited and the 0OSD in the branch
office of the Custodian at Rombay, who will act as Secretary
of the Committee. The Scheme also proposes distribution of
work . For example, in the case of unregistered shares, the
wori of registiration would have to be carried owut in batches.
Similarly, with the introduction of demat, large number of
shares of the companies, in respect of which demat facility
igs available, are also required to be demated. Therefore, an
enormous task is required to be carried out. Therefore, the
Committee appointed consist of experts, who are fully
conversant with the modality of sale. Under the Scheme vide
para 4, it is proposed to engage institutional! brokers viz.
UTT Securities, ICICI Brokerage Services Limited to undertake
sale of registered and benami shares in physical possession
of the f{fustadian. Undeir the Scheme. it is proposed to
initiate conversion of shares in dematerialised form, for
which the task shall be given hy the Disposal Committee to
the broking houses, which would undertake the job themselves
or through their subsidiaries under the supervision of the
Secretary of the Committee or &ny other person authorised by
the Custodian. As a guideline/norm, it is laid down that the
Committee may not split the attached shares of one company
between two broking houses but, the Committee will assign the
task of selling shares company—-wise. Under the Scheme, the

procaeeds of the sale after deduction of usual brokerage and



other charges 1like custodial service charges will be made
available by UTf Securities and ICICI Brokerage Seirvices
Limited to the 0SD for depositing the amounts in the
respective attached accounts of the notified parties. The
amounts so received, will be invested in short term deposits
of 44/91 days with Nationalised Banks to avoid 1loss of
interest. A monthly report regarding sale of shares
indicating the name of the companies, the total number of
shai"es sold, gross as also net proceeds thereof will bhe
prepared by both the abovementioned brolking houses. The said
repert will be forwarded to the Custodian. Under the Scheme,
on realisation, a separate notified person-wise statement of
the net @proceeds will also be prepared by the two broking
housss and cr-oss—~checked by the Secretary to the Disposal
Committee. The same will be forwarded monthly to the
Custodian. in the case of registered and benami shares, they
shall be processed and cleared for sale by the Disposal
Committee. After the said shares are processed and cleared
for sale, both the broking houses shall undertake sale of
shares in a phased mamner. The time for sale of shares shall
be decided by the broking houses, However, it shall rot be
iater than three months from the date of clearance by the
Committee. Sa that the best value for the shares as per the
prevailing market condition can be procured. The Scheme,
however, gives the first priority to the offers received from
Ffublic Sector BRBanks, UTI, Public fFinance Institutions and

Mutual Funds, promoted by banks and Fublic Financial



Institutions. This priority shall be given without affecting
the maximisation af the sale proceeds. In cases where the
broking houses foel that it was not possible to sell the
shares within three months, they shall obtain fresh clearance
from the Committee. The Schame provides that the broking
houses shall see to it that the best value for the shares is
obtained: that their decision to sell large guantities of
attached shares will naot create adverse impact in the capita{
market in general and also the price of the shares of the
company in particular. Under the Scheme, the Committee will
scrutinise and process the scrips so as to establish the
saleability on the basis of a certificate of the Custodian’s
representative to the effect that no certification process
was pending either befare this Court or before the Stock
Erchange. The Committee will also call for clearance from
the respective companies certifying that the shares proposed
to be sold would actually result in good delivery. Under the
Scheme, this task of obtaining clearance from respective
companies has kheen given teo UTI Securities/ICICI Brokerage
Services Limited. It is only after the establishment of the
saleability of the shares that the Custodian’s representative
will sign and affix the Custodian’s stamp on the transfer
deeds of the scrips and the transfer deeds so signed by the
Custodian’'s representative, shall constitute good delivery.
Inlrespect of demat shares, the Custodian shall instruct the
depository participants to =ffect the sale by debiting the

account of the concerned notified persans. Under the Scheme,



it will te the duty of the Committee to undertake the
packaging and sorting of lots of shares to be sold. This work
twill be done by the Committee with the assistance of
instaitutional brokei~s. The period and timing of sale amd the
quantity to be off leaded will be decided by the Committee so

as to ensure the best poss=ible value from the disposal of the

attached shares without depressing tihe market. The Scheme
provides for implementation in a phased manner. It lays down
that initially, the process will start with sale of

registered and benami shares in the physical possession of
the Custodian and, thereafter, the Scheme shall be extended
to cover the unregistered shares and other categories of
shares, which are not yet in the hands of the Custodian.
Later on, the Scheme will also apply to attached bends and

other securities.

OBJECTIONS TQ THE SCHEME 2

On behalf of Dhanraj Mills, it was urged that the case
of Harshad Mehta Group should nnt be equated with the case of
Dhanraj Mills. That the Echeme should not be applied to
Dhanraj Mills. That not a single attached shares of T. B.
Ruia has fallen under the Scheme. Mr. Farekh contended that
Dihanral Mills have controlling interest 1in Killick NMNixon
{imited, in which they have 10,890,970 shares. He contended
that every share stood in the name of Dhanraji Mills. He

contended that he has no objection to the sale of shares by



the Custodian of Dhanraj Mills im other companies listed at
serial Nos.2 to 21 of Exhibit-'2" to the @Qffidavit of
NMarendra Dangarwalla dated 20th August 1999. Mr. Parekh
contended that the shares of Killick Nixon are thinly traded.
They cannot be sold through the Disposal Committee. They can
only be sold by inviting private offers as they are thinly
traded. He contended that by a separate application the
Custodian 1is free to move this Court for sale of gshares of
kKillick Nixon. At this stage, it would be open to Dhanraj
Mills to contest bhefore this Court whereas if the said shares
are sold through the Disposal Committee, the right of public
hearing before the Court is lost. He., therefore, contended
that if at all the Scheme was required to be framed Dhanraj
Fills should be kept out. He contendsd that in the case of
Dhanrai Mills, there is no complication as in the case of
shares of Harshad Mehta. There are no benami transactions.
There are no unregistered shares. The title of Dhanraj Mills
to the shares of Killick Nixon is not 1in dispute. He
contended that even if the shares were reqguired to be sold
through public auction, th®y may not get a good price because
the shares are thinly traded. He contended that the shares
of Killick HNixon can only he sold in one lot. They
constitute the controlling interest. If they are sold as
controlling interest, it would certainly fetch a good price.
Therefore, the shares should be sold by private treaty. He
further contended that if the Custodian could make an

application to this Court for sale of shares of Killick Nixon
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the matter could be heard and disposed off within a short
time. He contended that essentially the Scheme should be
made applicable in cases where a large number of shares are
involved and simple cases should be kept out from the purview

af the Scheme. He contendsd that Dhanrajl Mills has no

objiection to collection and processing. That he has no
objection to discovery. That the only objection was to the

sale of shares. He contended that under the Scheme, the
Special Court is completely kept out. He contended that
under the Act, the Custodian has the power to sell undger the
directions of this Court. He contended that under the Scheme
the entire power is delegated to the Disposal Committee. He
contended that the attached assets are valuable assets. That
they carry value for the notified parties. He contended that
the controlling shares, in any event, cannot be disposed off
under the Scheme by the Disposal Committee as if they were
routine shares. Mr. Farekh further contended on behalf of
Dhanraj Mills that he has serious object;on to the
constitution of the Committes. He contended that UTI and
ICICI were market players. Therefore, they cannot be put on
the Committee. Mr., Parekh contended that as far as possibile
the bureaucracy should be kept out. He contended that
institution of brokers like Merryl Linch should be given the
task for sale of shares. In any event, he urged that the
sale of controlling block of shares should come before the
Court and the Court should not permit the sale of controlling

block of shares exclusively by the Disposal Committee. He
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contended that the shares of companies like ACC and Reliance
cannot be permitted to be sold by one Committee. He
corntended that the Custadian shaould not be on tihe Committee
because, the Government has stakes in the matter and as far
as possible, market players, Gavernment officers and banks
and financial institutions, whose matters avre pending before
the 8pecial Court should not be placed on the Committee. That
they should be kept out of the Scheme. It was cantended that
for each 1l1ot, the Court should separately constitute a
Committee. He objected to the prior-ity being given to offers
received from Fublic Sector PRanks, UTI and Mutual Funds
promoted by FPublic and Financial Institutions. He urged
that there was no reason to give such priority. He contended
that this method will fail to achieve the best possible
price, particularly in the case of controlling block of
shares. it was urged that the Scheme virtually provide for
a free sale. It was urged tihat the market may fall if the
Scheme as framed is implemented. Mr. Parekh vehemently
contendaed that sale of controlling block will result in
destakilisation of companies and the management may go into
the hands of the benamies of notified parties. Me contended
that his main objection was to the sale of shares of Dhanral
Mills, which represent controlling interest in Killick WNixon.
He contended that the Disposal Committee may make a report to
this Court regarding the number of shares which sheould be
sold at a given point of time. ¢ir. Parekh urged that UTI

Securities and ICICI Brokerage Services Limited should not be




on the Committee as it may result in conflict of duty and

interest. He also relied upon Take Over Regulations framed
by SERI. He contended that the priority, which is
contemplated by tne Scheme in favous of fimnancial

institutions and UTI has been introduced in the Scheme to
overcome the embargo placed by the SERI Take Over
Regulations. He contended that sale of controlling block
cannot take place in view of the Take Over Regulations framed
by SERI. Mr. Parekh contended that the Scheme is vague. The
Scheme 1is not touched upon the important provisions of law.
He contended that under the Scheme. the modality of sale is
vague, Whether the Committee will invite bids from all
parties «wr only from financial institutions, UTI, etc;
whether tender will be floated, etc. is not spelt out by the
Scheme. Mr. Farekh further contended that if at all the
controlling block is to be sold, such a sale can only be
'pursuant to an application made to this Court and by inviting
public offers and also after giving sufficient time to
Dhanraj Mills to w®ring private offers so that the best
possible price 1is procured. It was contended that under
sectiion 3(4) of the Special Court Act, the Court is required
to give direction for disposal of the atteached assets and
while doing so, this Court is required to adjudicate upon
several 1ssues viz. whether the shares belonged to the
notified parties, whether the attachment is required to be
raised, etc. HHe contended that tne aggrieved party has right

to carry the matter in appeal to the Supreme Court. He



contendwd that in any event on reading section I and section
10 of the Special Court Act, it was clear that only the
Special Court is empowered to give direction for disposal of
the attach=d assets and this authority canmnot be delegated
to the Committee. MHe contended that if omne goes thorough the
orider of Special Court sgated 20th February 1295 as also the
order of the Supreme Court dated 11th March 1994 being the
interim order, as also the final Jjudgment of the Supreme
Court in Harshad Mehta’s case reported in 1998 (5) SCC page
1, it is ciear that the Scheme for sale of sharms was meant
only for Harshad Mehta Group and for Fairgrowth Fimnancial
Services Limited and not for Dhanraj Mills. He further
contended that Dhanraj Mills also owned shares 1imn private
limited companies, which cannot be sold through the market as
they are not listed. Under the above circumstances, Mr.
Parekh has objiected to the applicébility of the Scheme to
Dhanraj Mills. In the altermative, he has contended that, in
the event of this Court rejecting his arguments referred to
above and in the event of this Court applying the Scheme so
as te tover the share holding of Dhanraj Mills in KkKillick
Nixon, along with the controlling hlock of shares comprising
of 10,80,970 shares, the Disposal Comaittee/the Court should
also club 2,920,000 shares in Killick Nixon telonging to Tirth
Hotels Private Limited and 2,90,000 shares in Killick Nixon
belonging to Cambridge Bright Wire & Computer FFeripherals
Private Limited to be sold as a single block so that a higher

price per share can be obtained and the proportionate sale
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consideration will go to Dhanrai Mills and the proportionate
sale consideration rslating to the shares o0of above ¢two

companies will go to the said twn companies.


Ranjan Vohra
Highlight


Ranjan Vohra
Highlight


Ranjan Vohra
Highlight


Ranjan Vohra
Highlight


Ranjan Vohra
Highlight



Mr. Chagla, the learned senior counsel, appearing for
one of the intervener viz. Apollo Tyres contended that he has
preferred the Chamber Summons seeking permission to intervene
pursuant to the order of the Special Court dated 19th
November 1999 in Misc. Petition No. 123 of 1995. Mr. Chagla

submitted that he had no objection to framing of the Scheme.

He contended that the attached shares were illegally
acquired. That they have come into the hands of the
Custodian by law.,. However, he urged that the Court should

formulate certain norms with regard to the work of sorting of
blocks of shares to be sold. He contended that the best
price needs to be obtained. At the same time, it should not
lead tmo fall in the market or destabilisation of companies.
The Court should see to it that the bulk shares do not go
into the bhands of benamis of the notified parties and.
thersfore, certain safeguaris are required to be formulated.
He contended that tite issued capital of fpollo Tyres was
2,00,40,104 shares of the f.v. of Rs 10/~ each, aggregating
to Rs 3Q,04,Q1,040/~-, He contended that the shares sought to
be covered by the Scheme in respect of Apollo Tyres would
constitute 25% to 30% of the paid wup capital. He urged that
the Disposal Committee should nmnot be appointed for all
shares. ile contended that in cases of larger bulk of shares
the Court should ‘ﬁ some control 1n the matter of disposal

of shares whether they constitute the contrclling interest or

otherwise. He contended that the other shares of amaller-
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number can be disposed off as routine shares. Mr. Chagla
conceded  that it was nat for the C;urt to decide as to when
the shares should be sold as the said function could only be
pertarmed by experts in the market. He, however, supported
the arguments advanced on behalf of Dhanrai Mills that in the
constitution of the Committee., the two Institutional Brokers
stiould not be permitted as there is likelihood of a conflict
of duty and interest. iHe contended that he has set-ious
objection to priority being given to fimancial institutions
and UJTI. Mr. Chagla, therefore, suggested that in respect of
bulk shares, *the Court may conmsider floating of tender
subject to the flow price/reserve bid. He suggested for an
open tender. He contended that once the highest offer 1is
received, the management should be given an option
particularly in the case of controlling block of shares to
purchase the same so that, the possibility of distabilisation
of the company is avoided. He contended that there should
not be a secret take over. In the alternative, he contended
that the Committee may sub-divide the lot so that, the Take
Over Regulations framed by SEBI do not come into picture.
However, he contended that even in such an evemtuglity, a
tender should be floated so that a best possible price is
fetched. He contended that the offer should be accompanied
by a certain amount which the Court may decide so that bona
fide offers would come befaure the Court. Mr. Chagla

contended that sale of bulk shares should be placed before

the Court and not before the Disposal Committee. He also
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suggested that while fixing the flow price, the six month
formula high/low market price could form tihe basis. 1In other
words, te contended that the average market price of the
shares for the last six months could form the basis for
fixation of the flow price. He further contended that if in
a given case, the best possible price is not obtained, the
Court may also consider giving of buy—-back option to
companies as provided for under section 77 of the Companies

Act.

Mr. Cooper, the learned counsel appearing on behalf of
State Rank ©f India, supported the Gcheme broadly. He,
however ., has certain objections. He urged that in the
composition aof the Disposal Committee, there was no
representative suggested to represent ttie banks and financial
institutions. He contended that the’banks "and financial
institutions are the biggest creditors after the Income-—-tax
department. He contended that if the Government nominee
could be in the Committee, one fails te understand that there
was ngo representation on behalf of the banks and financial
institutions, He contended that ultimately, the banks were
also interested in ¢getting the best possible price. e ,
therefore, suggested that SKI should be on the Committee. He
further urged that this Scheme, as framed, lacks
transparency. He urged that till teoday., SBI is not aware of
the holdings of the Custordian. He contended that till today.,

there 1s total secrecy regarding the shares and assets in
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possession of the Custodiamn. He contended that no reason has
been given for the said secrecy. He contended that the
Custodian acted as a trustee. That he is accountable and in
the circumstances, Me. Cooper suggested that the banks’
repiresentative shouid be on the Committee. He also objected
to ICICI Brokerage Services Limited and UTI Securities
Limited to be placed on the Committee. H™He suggested that
there should be an outside person on the Committee. Mr .
Cooper contended that public auction of the shares was not
Ifeasible. However, the Disposal Committee can certainly
rall for private offers from Mutual Funrds and other market
players like :;:;ﬁf Linch. He also suggested that the Court
may prepars a panel of brokers, who could be invited to bid
for larger blocks. Me contended that MF and Il ({(domestic
and foreign) can be invited to bid for larger blocks and for

smaller blocks the same can be sold through the Committee.

In reply to the above objections, Mr. Joshi on behalf
of tihe Custodian submitted that under section 11{1)., the
power of sale is given to the Custodian. Therefore, he has
heen proposed in the Scheme to be appointed as the Chairman.
Mr. Joshi contended that the Director General of
Investigation is put on the Committee as he had investigated
the scam. Mr. Joshi contended that there was no merit in the
obJjection of the notified parties/interveners to the
appointment of two institwtional brokers on the Committee as

they are Brokerage Firms. Mr. Joshi pointed out that UTI
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Securities Limited 1is separate and distinct from UTI. He
contended that the UTI Securities ULimited is not scam
tainted. Me contended that ICICI Brokerage Services Limited
is also distinct from ICICI BRank. He contended that ICICI
Brokerage BServices tLimited is atso not scam tainted. Mr.
Joshi wurged that we are dealing with lakhs of shares and,
therefore, individual brokers have no role to play. That we
require, for the opgration of the Scheme, institutional
brokers, who must have connection with financial
institutions. He further contended that under the Stheme,
priority has been given te offers from public financial
institutions and Mutual Funds promoted by banks and fimancial
institutions because, tiie financial institutions were in a
pasition to absorb the shares in  large numbers without
adversely affecting the market. He contended that
institutional brokers couid tell us as to which shares were
to be sold. That they are in the best position to judge the
timing for sale of shares. He contended that the Committee
proposed to be appointed consist of experts. He <contended
that there could be no objection to the 0SD, working as
Seciretary, as he has also a limb of the Special Court under
the Act. He contended that if the Committee constituted
consists of experts, then the modality for sale of shares
should be left to such Committee. He Coatended that the
discretion should be left with the Committee to sell the
shares either in the market o+ to financial institutions. He

contended that initially the shares were reguired to be got
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into saleable condition. Thereatter, the shares wetre
required to be fivided between brokerawne houses. Lastly, it
wouilld be for the brolerage houses to sell the shares in  the
market or to invite offers from fimancial institutions, etc.
He tontended that under the Scheme, offers from bankks, Mutual
Funds, etc. were required to be given priority. He urged
that no guidelines should be given regarding the sale
particularly, in view of the fact that the number of shares
to te sold, the date and the time when the said shares were
to be sold required confidentiality, otherwise it may result
in adverse market conditions. He contended that in such
matters there cannot be transparency because if such
information is leaked into the market, then it may result in
depression 1in the market. HMe further urged that inviting
bids from the public would also not be in the interest of
obtaining best possible price. He contended that the best
metihod was to leave the entire modality of salie to the
institutional brokers. He urged that between the financial
institutions, priority can be given to the highest bidder.
In the alternative, he cantended that for bull shares, offers
could be invited from fimancial institutions whereas routine
sales can be left with the Disposal Committee. In that
connection, he contended that the has no objection to the sale
nf bulk shares. {{e contended that a suitable norm be 1laid
down by the Court te decide how many shares would constitute
the bulk shares. However, he contended that lot preparation

should be left with the Committee. ©Mr. Joshi wurged that



suitable norms can also be laid down by the Court to decide
as to how many shares would constitute the controlling block.
However, he added a caveat by submitting that in case of sale
of registered shares, the quantity of shares whichh would
constitute bullk shares should be decided wupon a fixed

percentage of the paid up capital of the company.

10, FINDINGS ON THE SCHEME.

At the outset, it may be mentioned that the main
objection of the notified parties is that under the Scheme
the Court 1is divested of the entire control about the
attached shares of the rmotified parties. It was contended
that as regards the attached shares with the Custodian
broadly there are twc types of shares. Firstly, shares which
are thinly traded like shares of Killick Nixon and on the
other hand there are high value shares. It was wurged that
the Court should evolve a Scheme under whica the Court
retains control over the Dismposal Committee and also in  the
matter of sale of shares whereas, under the imgpugned &Scheme,
there is no mechanism by which the Court retains its control
over the sale of shares. The parties before me have no
objection to the procedure for registration dematting, etc.
They have no objection to the discovery. However, Apollo
Tyres have obJjected to the unregistered shares being
registered in the name of the Custodian/notified parties.

The matter is pending in the Supreme Court. I do not find



any merit 1in the contentiongadvanced on behalf of the
notified parties that the Scheme should be made applicable
only to Harshad Mehta Group and not to Dhanraj Mills. This
Court cannot formulate Scheme Groupwise for sale of shares.
However, the Court does fimd wmerit 1in the contentions
advanced on behalf of notified parties that the Court should
not be divested of its entire control over the sale of shares
and that suitable norms should be laid down to regulate the
lot preparation and sale of shares. 0ObJjections were also
advanced regarding the constitution of BRisposal Committee. I
do not find any merit in those objections. UTI Securities
Limited is separate and distingt from UTI. So also, ICICI
Brolkerage Services Limited is different and distinct from
ICICI. Thw»y were not involved in the scam. Moreovei, it is
not possible for tihis Court to screen, process and sell all
the shares. This Court cannot decide the time when the
shares are to be sold. This Court cannot decide at what
point of time the number of shares are reguired to be sold.
In share martet operation timing and confidentiality are very
crucial. Apart from obtaining the best possible price,
there should not be a sudden fall in the market. At the same
time., there is also a danger of destabilisation of companies,
which is required to be kept im mind. It is for this reason
that the Disposal Committee is best equipped tc decide as to
hotw many shares should be sold at a given point of time. I
do not find any merit in the objections to the constitution

of the Disposal Committee. The suggestion of appointing



bankers on  the Committee is not accepted. In  this Court,
there are several banks whose suits/claims are pending before
the Court. In certain matters, the tracing garocess 1is
involved. Identification of the assets is very crucial in
such matter. Therefore, I do not wish to enlarge the size of
the Disposal Committes. Hence, I do not find any merit in
the above objections except on the question of this Court
maintaining cantrol in respect of sale of bulk shares. For
this purpose, I propose to lay down certain norms regarding
let preparation and sale of bulk shares. FHroadly, we can
classify the shares into three parts, routine shares, bulk
shares and controlling block. Routine shares can be disposed
of through the PDisposal Commitltee whereas sale of bulk shares
and controlling block nf shares would come before this Court.
Subjiect to above, the $Scheme stands approved 1in  toto.
pccordingly, I am ordering initially the sale of all
registered shares in pussession of the Custodian. It is
declared that the Scheme shall apply to all the parties
including Dhanrai Mills. However, the Scheme shall not be
implemented in respect of the registered shares of Apollo
Tyres as the matter is pending in the Supreme Court. Betore
concluding it may be mentioned that according to Dhanraj
Mills, it was argued in the alternative that if the Scheme is
made applicable to Dhanraj Mills, then apart from the block
of shares of 10,80,970 belonging to Dhanraj Mills, 2.90 lakh
shares in Killick Nixon belonging to Tirth Hotels Frivate

Limited and equal number of shares belonging to Cambridge
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Brightt Wire & Computgr Peripherals Private Limited may also
be offered for sale. 1 do not find any merit in the said
contention. Shares belonging to Tirth Hotels Private Limited
and Cambiridge Bright Wire & (Camputer Peripherals Frivate
Limited are covered by decress which are subiect matter~ of
Misc. Application Mos.170 of 2000 and 164 af _QOOO
respectively. The said two lots are subject matter of
securities for payment of monies due from the above two
companies to Dhanraj Mills. Hence, they cannot be clubbed
together with the block of shares of 10,80,970. Hente, there
is no merit in any of the objection advanced to the Scheme
except to the extent that the control being retained by the
Court in respect of the bulk shares and controlling block

shares of a given company.

e titthes e c—

The Custodian has in his possession as of today
3.,95,68,362 of registered shares: 1,89,40,664 unregisterad
shares and 80,774,647 benami shares. Hence, the total number
of shares in passession of the Custodian as on date isws
6,65,83,673. Out of F.95,68,362 registered shares,
2.,80,37,219 shares helongeyf to Harshad Mehta Group. The said
Growup also owns 1,10,60,74§ unregistered shares. 0Out of the
entire group of benami sharess, 80,774,647 shares belong to
Harshad Mehta Group. Therefore, out of #,63,83,672 shares in

pozsession of the Custodian, 4,7?,72,911 shares belong to
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Marshad Mehta Group. It is not in dispute that Dhanraj Mills
has a contreolling interest in Killick Nixon. The registered
sharews standing in the name of Dhanraj Mills of ¥illick Nixon

are 10,80,970.

NDRMS FOR PREPARATION OF LOTS OF BULK SHARES :

The Custodian is 1in possession of 3,99,68,7362
registered shares of all notified parties as of date. If the
Custodian finds that he is in possession of registered shares
of a given company whose market value exceeds Rs S crores as
on the date of this judgment i.e. 17th August 200@®, then they
would constitute bulk shares. If in a given case, at the
relevant time, the Custodian is of the view that the number
of registered shares in his possession does not exceed the
above 1limit of Rs & crores but in future, after taking into
account the unregistered shares and the bemnami shares, the
said limit is likely to be crossedy then he shall submit his
report to the Court for further steps to be taken in that
regard. 1If, however, in the very first instance, the number
nf registered shares of all notified parties im possession of
the Custodian reaches the above limit of Rs 5 crores then,
for the purposes of lot preparation, the said shares will

constitute bulk shares.

NIRMS FOR SALE OF BULK SHARES 1

After demating the registered shares, the Custodian
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will offer the RBulk Shares to institutional buyers like LIC,
GIiC, UTY, etc. The offers will be invited in sealed cover.
The offers shall be placed before the Court. The Custodian
can also invite offers from foreign institutional investors.
The Caurty bhowever, shall reserve its rights to accept or

reject the highest offer or bid that may be ireceived by it

for purchase of shares without assigning any reason
whatsoewver. This process will initially apply; as stated
above, to all registered shares 1in possession of the

Custodian. At this stage, the Court is confining the offers
only to institutional buyers. If no offers are received from
institutional buyers or if best possible price is not likely
to come in, then the Court shall consider other alternate

optiaons at the relevant time.

NORMS FOR LOT PREPARATION IN RESPECT OF CONTROLLING BLOCK oF

SHARES :

If the Custcocdian finds that a particular group say
Harshad Mehta Group has registered shares, which are in
possession of the Custodian arid which exceed 5% of the paid-
up capital! in a given company, then such shares shall
constitute +the controlling block of shares in a given

company .
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After completion of demat procedure for registered
shares, the Custodian will give public advertisement in the
newspapetrs inviting bids for purchase of €Controlling Block of
shares. The eoffers should bhe for the entire block of
registered shares. The offers should be accompanried by a
Demand Draft/Fay Order/Bankers’ cheque representing 5% of the
offered amount in cases of thinly traded shares of companies
like ¥illick Nixon whereas in cases of highly valued shares
like Apollo Tyres, the offers shall be accompanied by DUemand
Draft/Pay 0(Order/Bankers’ cheque representing 2% of the
offered amount. The said Fay 0Order/Demand Draft/Bankers’
cheque should e drawn in favour of the Custodian, A/c - name
of the notified parties say DYhanraj Mills. The offers can be
made by individuwals as well as by corporate and other
entities. The offerer, whose offer is accepted bty the Court,
will be required to make payment within 15 days from the
date of atcceptance of the offer by the Court., Here also, the
Court reserves its rights to accept or reiect any of the
highest offer or Wbid that may be received by the Court
without assigning any reason whatsoever. -Once the highest

offer is ascertained, the management of the company should be

givert an option to buy the shares. This 1is to avoid
destabilization of the company. The purchaser{s) shall
comply with all regulations 1including the Take Over
Regulations of SERI. In cases where the Custodian finds that
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as on the relevant date, he does not possess shares of a
company to the extent of 5% or above, but he anticipates that
in near future, the limit is likely to reach with the other
shares coming in, then the Custodian shall submit his report
to the Court for keeping aside such shares of a notified
party for future disposal. However, public financial
institutions will not be reguired to make any deposit along

with their offer(s}.

All shares, which do not come in the category of bulk
shares/controlling block of shares would come in the category
of Routine Shares. They can be disposed of by the Disposal
Committee directly under the Scheme. They will not come

before the Court.

c. PROCEDURE TO BE FOLLOWED BY THE CUSTODIAN  FOR

THE ABOVE NORMS =

(i) At present, the shares are in physical form. They
shall have to be dematerialised. The work of registration
and dematerialisation shall be done by the Agencies as
provided for in the Scheme. For this purposes, a panel of
Agencies will be prepared by the Custodian. @ffers will be
invited from the said Agencies 1including Stock Holding

Corporation. The Custodian will submit his regport to the
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Court to empanel such Agencies, whase service c¢harges are
reasonable. The Court shall approve the names of the Agencies
to be put on the panel of the Custodian for the purposes of

registration/demat.

(ii) HNotified parties are directed to open demat account
with P.F., within four weeks from the date of Jjudgment.

Custodian to release funds to meet such expenses.

(iii) After demat, the Custodian will offer the bulk shares
to institutional btuyers, like .IC, GIC, UTI, ete. In respect
af the bulk shares. the Custodian will submit his report
along with the offers received before the Court. The
Custodian may also invite offers from foreign institutional
buyers. The (ourt, however, shall reserve 1its rights to
accept or reject any ef the highest offer or bid that may be
received by it for purchase of the said shares without
assigning any reason whatswvever. Initially, the process will
apply only to the registered shares in paossession of the
Custodian. As regasrds bulk shares, at this stage, the Court
is of the view, that they should be aoffered to institutional
buyers. The alternative options will be corsidered only in
casez of institutional buyers failing to offer bids for
purchase o% bulk shares. At this stage, I do not wish to go

into that aspect of the matter.
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{(iv) In respect of controlling shares, the Custodian will
give public advertisement inviting bidsl for purchase of
contrilling sttares. The offer should be for the entire block
of shares. The offer should he accompanied by a Demand
Draft/Pay Order/Bankers’ cheque of G4 of the offer in cases
of thinly traded shares like shares of Killick Nixon and 2%
of the offer in cases of highly valued shares like Apolleo
Tyres towards earnest money deposit on which no interest will
be payable. The said Fay Order/Demand Draft/Bankers’ cheque
should be drawn in favour of the Custodian A/c ~ name of the
notified party for example the Custodian A/c. - Dhanraj
Mills. The offers can be made by individuals as well as by
corporate and other entities. The offerers whose offer is
accepted by the Court will be required to make payment
within 13 days from the date of acceptance of the offer by
the Court, It is expressly made clear that the Court
reserves 1its rights tu accept or reject any of the highest
offer or mkid that may he received hy it for purchase of the
shares without assigning any reason whatsoever. Once the
highest offesr is ascertained, the management shall be given
an offer to buy the controlling block of shares so that the
company/management 1s not destabilised. The obligation to
comply with all regulations including the Take Over
Regulations fram=d by SEBI will be on the purchaser. In cases
where the Custodian is of the view that as of the date of

judgment of this Couwrt, 5% of the paid-up capital is rnot
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reaclied from the registered shares available with the
Custodian, but that in future the said ceiling likely to ¢te
attained from unregistered shares/benami shares or from
shares to be traced out in future, then in that event the
Custodian shall submit his report to the Court for keeping

aside the shares of particular notified parties in a company.

(v} The Scheme is, therefore, accordingly approved in toto
subject +to the above additions. The GCustadian 1is hereby
directed to start the process of registration/demat. The
Scheme shall cover all the notified parties. The Scheme
shall also apply to shares of Apollo Tyres. The controlling
interest of Dhanral Mills in Killick Nixon has been
ideritified. Therefore, the Custodian is hereby, inter alia,
directed to start the prucess of sale of registered shares of
Killick Nixon held by Dhanraj Mills. As regards the shares
of Apollo Tyres is concerned., the matter is pending by way of
Civil Appeal Nos.7629 of 1999 and 7630 of 1999. Hence, the
Custodian will not take any steps to implement the Scheme qua
Apollo Tyres shares. Subject to above, I am ordering sale of

all registered shares in first instance.

(vi) Subject to above, the Scheme stands approved in toto.
The implementation of the Scheme should be dane in phases as
mentioned hereinabove. The Court reserves its rights to make
additions to the above direction depending on the experience

gained from sale of registered shares. This is particularly



in view of the fact that implementation has to be done in a
phased manner not only in the context of registered shares
but aiso in the context of unregistered shares and benami
shares. The Scheme not to apply to shares of private

limited companies.

HE PURPOSE OF FIXATION OF NORMS.

The norms fixed by the Court hereinabove, is mainly to
draw a distinction betwean routine shares to be disposed of
by the Disposal Committee under the Scheme on one hand and
the bulk shares/controlling block of shares required to be
gdisposed of in accordance with the wmachinery formulated
hereinabove. These norms are evolved only to draw the
distinction between shares which could be sold in a routine
manne? through the Disposal Committee and shares which are
reguired to be sold through the mechanism mentioned
hereinabove, so that the Court keeps its control in <the
matter of implementation of the Scheme qua the bulk
shares/controiling block of shares. This categorisation
would also 1lead to egual distribution of work between
Disposal Committee on the one hand and the Court an the
other. This categorisation is also evolved so that there

should not be destabhilisation of a company.
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11. CONCLUSION =

In conclusion, I am ordering sale of all registered

shares except Apollo Tyres for the time being.

12. In the light of the above discussion, Misc. Fetition

ho. &4 of 1998 is disposed of. No order as to costs.

S. H. KAPADIA, J.
JUDGE, SPECIAL COURT.
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IN THE SFECIAL. COURT CONSTITUTED UNDER THE (TRIAL OF
OFFENCES RELATIMG TO TRANSACTIONS IN SECURITIES)
ACT. 1992.

MISC. FETITION NO. &4 OF 1998

The Custodian “an Fetitioner
Versus.
1. Umnion of India & Ors. " Respondents.

My . G.R. Joshi with S. Rustomjee and J. Chandran i/b F.M.
Mithi & Co. for Fetitioner.

Mr. A.S. Bobde with S.6. Mandrekar and EB.M. Chatterjee 1i/b
R.N. Bandopadhyay for Respondent No.Z2.

Mr. Mahesh Jethmalani with Ajay Kandhar i/b S.D. Chaugule &

Co. for Respondent Nos. 3 to 27.

My . M.S. Rane with Mr. M.F.S. Rao i/b Furnanmand & Co. for
Respondent No.29.

Mr. Chetan kapadia for Respondent No. 30.

Mr. S.D. Farekh with Mr. Navroz Seervai, Jehangir Mistry &
Shyam Mehta i/b Malvi Ranchoddas & Co. for Respondent Nos.

rew
Sl e S

Mr.Z.Barucha i/b D.H. Law & Associates for Respondent No.Z4.

Mr. I.M. Chhagla with Mr. F. Divitre and D.J. khambata 1i/b
Fed. & Rashmikant for Intervenors (SCE).

Mr. Sham Diwan with Fradip Mahadik for Intervenors (SCE)
Mr. T.k. Cooper i/b Little & Co. for Intervenors (SEI)

Mr. Janak Dwarkadas with Mr. Kambatta i/b Dave, Girish & Co.
for Intervenors (ANZ Grindlays Bank).

CORAM : S. H. KAPADIA, J.
JUDGE, SPECIAL COURT.

DATED : 17TH AUBUST 2000.



Learned Counsel for the notified parties apply for stay

of the above Judgment.

As stated in my Judgment, none of the parties have
raised any objection to dematerialisation of the registered
shares. The process of dematerialisation itself is yet to be
initiated. This 1is the first step required to be taken
before the sale. The Scheme has to be implemented in several
stages and in a phased manner, Even in the case of sale of
shares of kKillick Nixon, as per the above procedure, the
terms and conditions of sale are yet to be settled by the
Court. The draft advertisement is vet to be settled by the

Court. Hence, stay is refused.

C.C. expedited.

]

S.H. KAFADIA, J.
JUDGE, SFECIAL COURT.






