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TN T!lF SPEC f i\ L COIJHT ( TR 1 AI. OF OFFENCES RET.ATT NG TO 

TRANSACTIONS IN SECURITIES) AT BOMBAY 

MISC. PETITION NO. 215 OF 1995 

, Growmo re Rese;-:i t-c h & AssP LR Mii nagf:�ment t.td. PetiUoners 

Vs. 

A. K. Menon, CllsLotlir111 Respondent, 

Mr. S. ,J. V,u:ifdar with Mr. A. B. Chinoy dnd Mr. A. D. 
Chauyule i/b. M/s. Chr1ugule & Co. for Petitioners. 

Mr. A. M. Setr1lvad with Mr. J. Chandran i/b. M/s. P. M. &
Mithi & Co. for Respondent No. 1. 

Mr. A. S. Bobde with Mr. S. G. Mandrekar and Mr.
Chatterj�e for Income Tax on Notice. 

B. M.

Mr. N. H. Seervai with Mr. Vijay Garg
Ranchoddas & Co. for T. B. Ruia. 

i/h. M/s. Malvi 

CORAM 

ORAL ORDER 

S • N • VAR I AV A ,T • 
,HJDGE, SPECIAL COURT 

12th February 1996. 

1 • On my board today there are approximately 23 

Appl icr1 Li onH 

Companies, 

they, pr;lay 

La kell 011 L by I.he var i ouA m<�mbe rs, 

entities of the Harshad Mehta Group. 

for release of monies for payment of 

By these 

fees of 

Ap;,rt from this there are two other 

Applications, by Mr. HitPn Dalal (.,mother Notified P.-lrty) for 

Tn the 23 Applications of the Harshad Mehta 

is sought of approximatPly Rs. 1.50 crores 

FIRST ORDER OF REJECTION FOR GRANTING FEES
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way o[ AdvocaLeR fpeR. During the course of arguments, Mr. 

other Vazifdar very fairly stated that a number of 

Applications are also likely to be filed for release of 

i\dvocates fees. He fairly pointed out, on a question from 

Court, that release of a further sum of approximately 

Rs. 2 crores is going to be asked for. Thus, release is 

sought and will be Rought of app. Rs. 3.S crores by the 

Harshad Md1t,1 Group. This only towardH Advocates fees for 

work done by var i.ous AdvocnLes dur.i ng lhe last 3 years. 

2 • Mr. Vazi(dar has submitted that these Petitions 

rnJ.RP three que!'!Lions:-

( l) this Court has power or jurisdiction to 

rrtise from aLL,cbment a part. of the property/assets of a 

Notified Party for the purposes of payment of legal expenses. 

( 2) If Lhere is such a power, whether it should be 

exercised for such a purpose. and 

( 3) If the Court has power and 1s willing to exercise 

the power then 1n what manner it can or should exercise auch 

power. 

3. 

noL being 

PeLiLi.on 

sc:prl rel te 1 y 

By this Order only these questions are being 

ThP fi-lc:Ls of e;-ich case, including this case, are 

including 

inLo exC;epl by way of 

this Petition will 

dertlL with. 

examples. 

Lhen have 

Each 

Lo be 

. these PPt.j Lions r-p 1 ertSP. for- AdvocaLes 

that hy· 

fees. 

However, t-.he C:ou r-1. cannot forget or igno r-e the f acL that on 

the for mr1.ny other 
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4 . Mr. Vazi[dar submitted, on the first question, 

LhaL Lhis powi->r to releaHP mon1es for such 

purposes. He submiLLed that LhiH Collrt derives thiH power 

Special under SecL.ions 3(4), 9A(l) and Section 11(1) of Lhe 

Court (Trial of Offences Rf-~lating to Transactions in 

S1-•c:uri.L_i1>s) l\c t_ (hf-•n-~inafLer, r or Scike of brevity, 

referred l.o as the said Act). For the s.=ike o[ convenience 

Lhese Sec Lions are n'~produr.ed here i_n. 

"3(4). property attached under sub-

sect.ion (3) shall be de,:1]1. wjU1 by the Cw:iLodicin in 

sw:h rnannPr r1s Lh(-; SpPcial Court may din~ct. 

9A ( J ) • 011 a ncJ from L hP cornmenc~emen L of the 

Specir1l C'o11rL (Trictl of Offences Relating to 

TranscJcLi ons .in Secllril_jes) AmPndmenL Ordi_nance, 

1994, the Spec:ia] Court shall exercise all Ruch 

jurisdicLion, auLhorily as were 

exercisable, i_mmediately before such commencement, 

by civil courL in n-'loLion Lo ,1ny matter or 

claim--

to any propP.rty standing 

HUb-sPcL ion ( 3) of 

SPc;Lionl; 

(h) dt"!Slrl(j oul of _lTl 
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of Af:Jr i J, 1 991 and on or before 

day o[ June, 1992, 1n which a 

3 involved as a party, 

the 6th 

person 

bro,ker, 

i.nl.~rmediary or 1.n ctny other manner. 

Discharge of liabilities.- ( 1) 

No Lw j Lhs t.c:1 nd j ng any th .i ng con Ld j nPd in the Code and 

any other law [or the Lime being in force, the 

Special Co<Je mdy makP. such order c1s jt mdy deem fit 

directing the Custodian for the disposal of the 

f:Jroperty undPr aLl.achmP.nL. 

Onf-: oLher Seer.ion which would also be relevant 

would be Sect.ion 11(2). This reads as fo]Jows:-

11(2). The following liabilities shall be 

vaid or dischr1rged in full, r1H f;-ir as mriy be, in 

the order as under:-

( a ) ,d 1 revenues, taxe8, ceases and 

ral.Ps duP from the perHons not.ified by 

Lhe Custodi,H1 under sub-section ( 2) of 

Section 3 to the Centra.l Government. or 

any State Government or any local 

ctULhority; 

( b) all amounts due from the person so 

no Li f iPd by thP CuHtodi,n1 Lo any bank or 

Fin,1r1cir'll institution or mulual Fund; 



(c) riny other liability ~H may be 

Hf:Wcified by thP. Specii-il Court from time 

Lo Li mP. 

.S. Mr. V<l.zi(dar relied upon o Judgement dated 24th of 

,July 1 992 Ill Wr.it. PPtiLion No. 1547 of 1992. By this 

PPLiLion Mr. Hi.LPsh M(~hLa, one of Lhe broLherH of Mr. Harshad 

l'-lf--~h L1, h;:id c hd 1 1 PnyPd U1P cons I. i l..u I. j ona] vn 1 id j Ly of the said 

Acl.. ,rnd !..he NoLi fir.aUon <Lil.eel 81..h ,June 1992 issued by the 

CusLudi;--in by which Mr. Wr!H NoLifiPd. The 

Division Bt~nc:h of I.he Bornboy High Court whilHL considering 

SecUon 3(4) has held U1aL the power of the Specja] Court to 

'Jj ve d j reel .. ions Lo U1e CuHtod i,n1 1 n respect of any attached 

property must necessarily l,ring wjthin its ambit, the power 

Lo order the n~lease of such property or nny part of it from 

a L L;1 c hme n I... The Division Dench lt,1s held U1al.. if a Notified 

ParLy approaches the Special Court rlnd makes out, for· 

example, a case t:ha!.. U1e property which 1s attached or a 

portion of it has no nexus of any sort with the illegal 

dpc1Jin9s 111 sec11rit.ies during t..he re.lPvanL perjod and/or that 

Lh<->.re nre no clr:1ims or· 1 iabi liLi.r~s which have to be satisfied 

by ,d.LachmPrtl. cirHl s;,:il e of Htich property, the Speci;,d Court 

would h<l.ve Lhf--~ 2ower Lo direct the CusLodii'in to release such 

propert.y from dll.dchmPnL. that 

l..he Special CourL could, d[Ler l()oking at rlll the relevant 

c .i rcums La ncf-~S, d 1 su come Lo I.ht' cuncJ us ion that. the entire 

proper· Ly sho1Jld be rp]easerl from aLL-,ichmr-•nl... The Division 
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C11sLod i.n.n Lo de-nol. i fy U1e nr1me of the Nol.j f .ied person. 

t.he 

IL 

that 

t:he Notification rirHJ AU:r1chments under Sections 3(2) and 3(3) 

are designed Lo prevent lhe property in question being 

mi Sdppropr i a L0d. 'The Divis ion Bene h has ht-d d thc1 t t::.he purpose 

J.S Lo make the aLLached assets availnble for the discharge 

of liabi)jties which may ultimately be fastened on 

persons conce r n<-:!d. The Division Bench hr,1s held that 

to 

it 

the 

1.8 

al wr:1ys opPn l.o dn ngyr.ieved perRon t.o r1pproac:h the .Special 

CourL in order Lo RaLisfy it U1r:1L I.he ;..ittrichments levied is 

fr1r· 1 n excess of the u1 Lima Le l ir1bi 1 i Ly which that person may 

l><~ req11 ired Lo di schri rge. 

6. Mr. V;-izif<L-ir suhmiLLed Lh,-d .. Lhe Division Bench of 

U1e Rombriy High Crnu-1.. has held Lhril.. 1..hi8 r.ourt.. has power to 

relr.,;-is1;! Crom ril..L-ichment, attached i-l.HHeLH o[ a Notified Party. 

However, 

satisfied 

sort::. wiLh 

relevant 

l.o b1• nol .. ed I.hot. to do U1is LhP Cou:-L hos to be 

1-.. h;-il .. l) Lhe r1Ltached property has no nexus of any 

the any 

period 

i 1 legd] dealings tn securit.ies 

and, 2) th.=:tt Lh<-~re are no 

during 

claims or 

] i c1 b i l _i U. P. s w h i ch ha v e to be s ;:i I.. i s f i e d . 

7. Mr. Vazifrlcir submitted tl-i.=it thin ,Judgement is l. n 

conson;:ince wjLh Lhe scheme of the Act... He submi tt .. ed t.haL the 

Custodinn ;.icl ... s 1Hl<1Pr t..h1-:! di n~cLi.ons of the Court_ and gets his 

power from llir-, Co11rl.. fie point..s otd. Lhril. the position of the 

f'11sl.od i_an position 

of UtP r rHltrnl. r ies 'TexUJe 
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UrH1Prtnkin9s AcL whPrP. the power JS VP!-d .. ed ;-d,solute]y in the 

Cusl:odjan. H(~ submitted that under the sr.1jd Act it 1..s the 

Spec.ia] Cotn-L which hr1s power inc]udin9 the power of giving 

directions ancJ releasin9 attachecl iiHSeLs, if thought (it. 

8 • Tn support oft.his Mr. Vc1z.ifdar re].i.P.d upon an 

0 rd e r cl .:-i lJ! d 1 9 th Apr i.l 1 9 9 5 i n M i s c • A f:> p l i ca t i on No • 5 8 5 of 

1994 wherein thiH Court has held that Lhe Custodian is not a 

9 . Mr. Vazi(dar submitted that attached property 

cannot remain in l.imbo. He subm.itted that jf .iL were t..o he 

d rgw~d th,, L this Court has no power Lo release attached 

properties it would lead to an absurd consequence. He 

submitted Lh,1t in Lhat c.:ise this Court could never preserve, 

prol.ecL c1nd/or rlU(.:JfflPnL U1P c1LLH:hed prol:JPrLy. He submiLted 

Lh,1L Lhe LP9is]rlL11re could never liav,~ inL<-~nd,~d such a Lhing. 

1 0 • Mr·. U1Pn re 1 i ed upon rl Ru 1 i ng of th.is 

rclised by thi8 Court. 'T'he y_w:>sl.iuns of lr:1w were as follows:-

"l. WheLhP.r the priority creaLed by Sf~cLion 11 of 

the Sp1~cii:!l Court (Trial of Offences Relating to 

Transr1cLi.ons in Securities) Act, 1992 ts only in 

respect of AmounLs due pr.tor to the elate of 

No L i f i ca I: i on and /or whet he r th P pr j o ci. Ly w o u l d a l so 

dpply Lhe 

No L i. f: i c d t i. on • 
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2. Whfd.her Lhe phrase 't.axes' aH used .1n Sectjon 

11 of the Special Court (Trial of Offences Relating 

l.o Tr·,1ns:ir:t.ionH 1.11 Sec:1n·il.if-'H) Acl, 1992 c,Hl only 

mean dmo11r1Ls c1uf-~ as And by way of taxes or whether 

iL would a]so include penalties and int.eresls, if 

any. 

3. WheLher penall:y and/or int.erest can be levied 

on or chdryeJ Lo Not.ifi.ed Parl.iPH dfLer the ddt-.e of 

Noti[icr:1Lion." 

l l. Mr. V;:_i7,if<ldr refern~d to paragraphR 41 to 49 of 

th.i.s Order ;-rnd subm.iLl.ed U1aL the ratio laid down therein 11:1 

th;:_iL Lhe liabilities which are to be p;:_iid Are those which 

have arisen during the period LhdL the Court called "Uwi year 

of Lhe Scam" And npLo Ute date of NoLi.fic.=il.ion. Mr. Vazifdar 

submjtted t.hat Advocates fees which are claimed in al 1 these 

Petitions are not liabilities or expenses for the year of 

the Scam or upLo the date of the Notificatjon. He submjtted 

that for thr1 L rPaHon thesP clr1ims would not fall under 

Sec I.ion 11 ( 2) . 

12. Mr. Vi-lzirrhir HllbmiLLed thr1t Section 11(2)(c) would 

rioL r1pply wlH:•re r21ising of aLl.dchrnPnl. tH sought for the 

purposes of 1:n·Pse rv 1 ng, protecting r:1 nd / or rtllgment i ng property 

or LhP. Nol.iried Pdrl.y. HP !:rnhm i 1.1 Pd U1r1 L i f expenHeH for 

pr-eserv;:;ition, prolr~c:Lion 21nd/or A11gmPnLaLion of the attached 

dSSPI.S WPr(" Lo lir> ('[)Vf0 n°d by Sf-~CLiori 11 (2) Uir~n iL would lead 

Lo an ;:i bsu rd s i l.11.:-d: ion i nr1 smuch ;., s L hP Co11 rt would have no 
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power to release any monies for preservation, 

augmentation of the attached assets. 

13. Mr. Va�ifdar submitted that prior to

distribution there would be several expenses which the
' 

would have to disburse by or on behalf of a Notified 

He submitted that if such expenses are for the 

preservation, protection & augmentation of

assets, then they could not be covered by Section 11(2)(c).

He submitted that such expenses would fall under the

of the Court under Sections 3(4) and 11(1). 

14. Mr. Vazifdar further submitted that in fact

Court has been exercising such a power and 

expenses for the purposes of preservation, protection 

augmentation of attached assetA. As and by way of exampi�s, 

he showed to 1.hf� Court the following Orders:-

( a ) Order daLed 3rd August 1993 in Mjsc. 

No. 118 of 1993. 

( b) Order dated 3rd August 1993 in Misc.

No. 120 of 1993. 

( C) Order dated 3rd February 1994 in Misc.

No. 270 of 1993, and 

( d) Order dated 15th September 1995. in 

Appljcation No. 350 of 1995. 

15. Mr. Viiz.i.(cfar pointed out that by all these Orders:'

monies have been released for remuneration of auditors, 

purchase of computers, purchase of furnitures, payment 

stamp duty for regiHLraLion of Rhan"!s. He also reminded 
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1.hdL 1n ,• vc-•t·y l;iry,, number of m,-il.l.Prs t.bP C:ourL 

mon I r~s f () ,- p;iymf~nL nf Call Monies and/or for 

of Riyhl.s Shr1n•s. flp s11hmi I.Led Lh,:iL U1e Court. 

h:is wiLh Lhe p11rpose of ensuring Lhat. assets 

of NotjfiPd Pr1 rt i f-~S a rP. preserved, pro Lee t.ed and/or 

submiU.ed l.hr1I. I.his is for I.he purpose of 

r:lVAilr1b]P for the bPnefiL of Lhe general bodies of 

l n. Mr. Advocr1teH feeH 

r a 1 1 Ln Llw (:dL<~gory of monies reyuired for I.he purposes of 

p r-r~ s e r· v rJ L i o n , p n, L 1~ c !. i o n r1 n d / o r a u y m P r 1 ta I. i o n o f the 

;:issets. He subrnjLs U1c1t. if monies dre noL released towards 

then the re wo11 l d he no proper legal 

rppresenL;;Li_on ;..n1d/or invest.jgat.ion whic~h could result in the 

or col lP.ction of aLL;-iched r1sset8. He further 

U1r1I. uncJer Seel.ion 9-A(1)(r1) o[ I.hf-' sr1id Act this 

CourL has Hd ITIP power, wh i l sl. w.it.h attached 

rissel.s, ;;s a Civil Court hdd before I.he rimendmenl. of the said 

Act. HP submiLLed Lhr1L so fi'ir ;:JS Civil CourLH drP. <.:oncerned, 

co11ld hrive been r111 At.t.achmPril. before ,Tudgemen L under 

Order 38 Rule :i, or an Attachment 1n Execution under Order 21 

of Lhe Code of Civil Procedure. HP submi I.I.Pd I.hat. LhP Civil 

C()urLs powPr l.o from attachment 

proper Lies for expenses. He 

submi LLed LhaL gen11 i nr~ legal expr~nses won l d not .=imount to r.Hl 

in t-.E•n Li.on 1-.o dPf(•,• t. and/or <h->];;1y t-.h~· DPcrPP which 1s likely 
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He sulirniLI.P.cJ I.hot. iL 

1s for Lhis re;1son that Section8 11(1) of the Haid AcL g1.ves 

Lo Lh_i s Cutir·L 1 h(• power Lo make stich On1Prs dS J.s deem fit 

directing 

subrn_itted 

of the property under r:i.ttachment. 

that Section 11 (1) is different and distinct 

He 

from 

SPcLion 11(2) which provjdps for <lischanJP of the liabilities 

SP.I. ouL 1.hc:->rf:•in. He i-nibmit.l.ed l.bnL I.he so id Act therefore 

prnvich~s for two cont i ngerH.: i PS or s I.Ages. being under 

Seel.ions 1(4) dnd 11(1) i.e vrior· lo LhcJ ocl.1Jdl disLribuL.ion 

and U,e l. • P. • the final 

di sl.r i Lui. i.on. HF-• submil.1.ed I.hat. t.he proVlSl(HlS of Lhe said 

Act Lhr~ diHtribulion 

t.h is Court. crin yivP directions rlnd Orders even disposing of 

properly n Lt.achrnenl.. subrn i LLf>.d l.hr.1L Lhese 

prov.is.ions t.her·efore cledrly givP d power Lo this Court to 

release monucs from attached assets for Lhe purposes of 

vreservaLion, pr·ol.Pction iind/or augmenLdl.ion of I.he attdched 

assets including 1.n appropriate casps Lhe fees of Advocates. 

l 7 . On Lhe second yuesl.i.on, Mr. Vazifdar submitted 

lh,..il. if I.his p()wpr is then'c iL sh()lild be exerc:ii-H·!d (or such a 

purpose. submiLtPd Lh,d. this shotdd bP. done for three 

( 1 ) rPpresenL-:i Lion helps J n preserving, 

pn>I.PcL i ny In this 

behalf, h,~ drew I.he r1LI.Pnl.ion of this Court to iHl ,Judgment 

<LiL<•d 18Lh SP1,il.r•111hr••r 199:i p,-iSSf·•d in Misc. i\ppl ic~Lior1 No. 221 

of 1qcJ3. In I.his ,J11dyemr!ril., Lhis Court. h;:is h<~ld ;,is follows:-
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"l 28. Tn r1. ,TndgmPnL d;.i Led 1 3Lh March 1995 

Specia] Court SuiL No. 13 of 1994, Lhis Court 

observed as follows: 

"52 .•••.• The Court has been noticing that 

there is a growing tendency not to 

deliLs/cornmitment!=!. The LF:"ndency 

J s to let the creditor go Lo Court. 

1 S Lo file some 

whr'n !.here is none. Tn m,n1y 

deff'llS<' L rl k f-: n i s a b so ] 11 LP. 1 y Ldse. 

whnl r,• inl.enLion is Lo use l rlWS 

honor 

The 

even 

t.}u., 

The 

1.S 

when i !: 1s found U1r1t i 1. 1 s noL 

Lo de 1 r:lY 

only 

posHihle 

Lo d,•l;iy ririy longer Lh,il, iri Hl(JSI. CiiSPS 

consent Lerms or r1 decree OT! r:ldmission 

La ken. 

o[ the l S 

ITl w i t.h I.hr-' int.eriLion of 

whiling away further Lirne 1n l\fJpe;;ds. In 

my VH~w this 1s because pdrLiPs know t-.hat 

litig.• Lion Lakes a numher of yr0~ars. ln my 

V l f-'\v Lliis IS bf-'CrllJSP p,i r·t. IPR know L hr1 L 

11llimr.1Lely the Courts Wl l l only aw.:-lrd 

noniin,il i nl.Prest. r1 nd cos I s • Also Loday 

1 il.i<j,!Li(ll\ prohibil.ivP]y 

1.n 

has 
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expansive. Many parties with 

cases cant afford to litigate. Just 

expans1ve 

indicated 

l i_tigation 

by 

is, is 

case. 

litigation is so expangive and takes 

long, many parties with genuine 

are forced to settle/compromise. They are 

forced .to give up, in many cases, 

substantial part of their genuine claim. 

Also even if a party ultimately succeeds 

he does not in reality get his entire 

claim. The amount actually spent by him 

1.n litigating is never awarded. The 

successful party is thus out of pocke�. 

Nowadays this is in a sizable amount. 

ThiH hurts the genuine party. 

dishonest party does not mind. 

s.itt.ing on the property or money,

The 

He is 

using 

it and in most cases making money out of 

it. This further encourages parljes to 

be djshonest. In my view it is time that 

Courts actively curbed thjs tendency to 

file false cases or to take up false 

defenses merely with a vJew to delay 

payment or deliver up property. In my 

view if a Court is convinced that an 
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an absolutely false defense has been 

taken up, with a view to use laws 

delays, than the Courts should now grant 

a prohibitively high rate of interest •. : In 

my view the Courts must now grant 

costR incurred 1. n conducting 

litigation. In my view a dishonest 

litigant must Le made to bear not

his own costs but also the entire co8ta 

of the other party. In other words the 

litigation must be at the coats and 

consequences of the dishonest litigant. 

In my view this is absolutely necessary, 

in present times, to bring home the 

message that using lawR delays l.S not 

going to be remunerative. In my view it 

1.S time the message is brought home to 

diRhonest litigants that using laws 

delays is going to be an expansive 

proposition. Of course I hasten to add 

that this drastic' step must be taken and 

used very cautious]y, sparingly and 

in cases where the Court is certain 

therH is an absolutely false case or

de(enHe. To this Court it is clear that 

merely because a Court does not acc�pt a

case or defense is no ground for granting 
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menl.ionP.d C.ourt.s Act. 

Lh.:,L LhP C:iv i 1 CodP. 

Tn my viPw, [acts 

18 a 

fit C' d Sf~ \vhf'~ re i:lCLlldl C'.ORLS musL b,~ 

dWrl t·dr•d. Tl. lfldY only tJP. rnenL1nnP.d Lhal 

Lhjs CourL hr1s fr;.;mP.d RegulaLi.ons for 

c:ondur·I. ()f Lri,-.ds bpfore this Court. Tn 

Lhr• L cosl.s will includ1-:~ r1<:Lt1ol cosl.s." 

12g ••••...•.... Tlie C:11sl()didn h,1s Ji,1d .r> fi<Jhl. LhiH 

liLiy;..iLion f.o dischrlrge 

I.he p11bl ic funcl.ion crisL on hirn. The C11sl.odian cnn 

,1 ff o rd Lo on 

Thi-• N,Jt.ified pdrl.y h,-is rilso Lo 

cosl:s. T h i s 11 l L i rn ;;i L P l y w i l 1 c orn (~ o 11 L of atL-iched 

Th11s ,i l~it·gp ,HIH>1Hll, which should he 

for· disl.rilrnl ion I.() gr~nuine r:rr~ditors may h.:tve to 

yeL finrilly r,a n be 

released In pr·iori l.y. Thi-!L q11est inn IS I:JP.nding. 

C11sl.odi,in 1vill 

faciP 

li,ivr- no 

1 L r] () ,~ S ,1 ¼J:H·' rl t· 
/ 

1, v i d " r w < .~:;. l IP ( > n 1 y 

Lhe 

who C.-'l fl (·on t. F~ s L ,1 ru] b r i n y rl 1 l before the 

C()IJt"I. 

r, r·(, pr• t· l y mr1y 
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Lherefore havP to rni'lkP a djsLincLjon between cr.1ses 

where NoLifie.d prirl.tP.H ;..ire i Li y.-1 I. i ng or 

in own i 111.eresL i--HHl CiiSPH wher,~ nttached 

assets dre hPing sotJght Lo be rPcovered. F.ven In 

being augmented for 

dist.r_ibuLion purposPs .i I. rn<• y be difficult to 

relei-lse moniPs towards Advoc;rlLes fees as this 

would dPprivP crPdil.ors. Tn my view one wr1y out. 

would be th;:d_ 

genuine clr11rn has been falsely reRisted, I.he 

side musL be made to pay c1cLual cost..s. This 

that a 

oLher 

could 

then he hrinded ovPr to AdvocdLes. ThiH would also 

a deterrent to dishonest defenses being 

adoph-'d." 

Mr. Va7,j rdar d]so r1•l i1-•d upon I.hr~ ,'TlH1(jPITIP.nt 

,,(. I 

11Lh Mr1rch 199:i in Suit. No. 11 of 1994. The n"1evanL 

d.:::ited 

port.ion 

of that ,Jud(jrnPnL hc:1s a 1 re,1dy bef~n rPproduced j n Lhe .Judgement 

1 RU1 S1•pl.embP r 1 99r; in Mis<·. Appl i c.-1 I.ion No. 221 of 

1991. fh>. s1ih1n i I l.1~d U1:-i L Lh is ('.()11 r I has nof.prl I.ha I. 

submit.Led 

Lh;1L Lhis Co1i rf. hHs ,:, l rP;idy f.' r· 1 rn:i f i• C j P h Pl rJ that the 

C11sLod i ,Hl ,.,;()11 l cl hi• VP no PV i df'TlC('. fTfJ s11hmi Lt.Pd U1,1 L Lhis 

Cour·L has noLPd U1d!. i L I S only No!. i r .i ,~d pPrsons who can 

conLesL 

whether 

,1m(i11r1 Ls ('Oil l d t>,iy 1 ny AdvcH:d Le r f~PS. He 
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submitted Uic:tL if Advocal.eH fees dn-~ not released then a 

Notified Party who may have a genuine case will not be able 

to contest or defend )j~igalion. He submitted th~t in all 

caHes the Court would not or may not aw-'lrd coAt, to Notified 

Parties. He submitted that unless the Notified Party was in 

a position Lo have legal representation and contest 

Lit.igation, dishonest parUes would file frivolous litigation 

( 2 ) • Mr. Vazifdar submjtted that this Court has already 

J. n an O rd e r d a Led 2 6 th ,T 11 1 y l 9 9 1 i n Mi H c.: • App l i c .:it ion No • 5 3 

of J993 held that. ;.dl properties belonging to a Notified 

ParLy whether owned on the date of the Notification or 

obtained subsequent to the date of the Notification stand 

He gubmilted Lhal this Hhows that this Court has 

already held U1;..it. even if a Notified Party acqujres or earns 

subsequent 

acquisitions 

to the Notification, 

would stand attached. 

those earnings or 

He submitted that 

therefore a Notified Party has no monieR or aRsets which can 

be used for the purposes of paying Advocates fees. He 

submitted that: there is thus no way by which a Notified Party 

could gel legal ass.ii-il.ance unleHs ;.ind until 

reJe;:ised by LhP. Court. 

the fees are 

( 3 ) • Mr. Vazifdar submitted that even 1n general 

principles rHH1 on eq11il..1ble grounds d p<irty must c:1Jways be 

permitted l.o Lake lega] a~rnisL=1nce of his choice. He 

submit.Led U1c1L merely hPcause the LPyisL:iLUrP have levied a 

statutory attachment does not mean Lhi=lL Lhe right of n parLy 
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legdl nHHiHL,H1c!e of his choice has been done away 

thc1t the ciLLachmenL 1s 
I only for the 

purposes of ensuring t~at payment is made 1n the priorities 

lAid down under Section 11(2). He Huhmitted l;.haL the right 

of the NoLified Party lo have legal assistance of his choice 

cannot and _ts not done away with as the Notified Part::i· 

continues to be the owner of the property. He submitted ,_, 

that by the said Act the Notified Party is not divested of 

ownership of the property and therefore so long as -the 

expenses are not with intention of delaying or defeating a 

just claim the expenses must be released. He submitted that 

these are genuine expenses which are on par with the Auditors 

fees, purchase of computers and (11rniture, release of monies 

for purchase a[ Rights Shares or payment of Call Monies or 

for payment of stamp duly etc. 

19. Mr. Vazifdar submitted that most Civil 

1s necessarily for the purposes of preserving, 

litigation 

protecting 

and/or augmenting the attached assets. He submltted that 

this would also be so in criminal matters. He submitted that 

even in criminal matters the right. of the Notifjed party to 

have legal repreAenLation of his choice is not done ,away 

with. He submitted that the Notified Parties must be 

presumed to be innocent until they are proved guilty beyond 

a reasonable doubt. He submill .. ed thot 1-n criminal matters 

the Notified Pr.1rLy must be held entitled as of right to a 

J Pgo l represent.c1Lion of hiH choice. HP subm i U.ed that thiH 

ts becauRe a Notified Party is noL an indigent per.son or a 
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pauper. 

20. In thiR behalf, Mr. Vazifdar r~lied upon the 

obse rva Lion of the Supr:eme Court ;.n the case of Gurhaksh 

Singh S i.bhia etc. v / s. State of Punjab n:~porte_d in (1980) 

CriminaJ L. ,T. Pg. 1125 wherein the Supreme Court has 

observed as follows:-

21. 

" It WiiH obHerved thaL U1e pri.nc.iplP. to be deduced 

from the vdrious secLions in the Cr. P. C. was that 

grant of bail is the rule and refusal is the 

exception. An accused person who enjoys freedom is 

in a much better position to look after his case 

and to properly defend himself than if he were in 

custody. As a presumably innocent person he is 

therefore entitled to freedom and every opportunity 

to l°ook after his own case. A presumably innocent 

person must have his fn~edom Lo enable him to 

establish his . .. innocence. 

Mr. Vaz i (cla r subm.i Lted Lhn L these observations of 

the Supreme Court are in reHpect of bail, but that they alao 

apply to fees of Advocates. He submitted t.hat undoubtedly in 

criminal cases the Notified person wants to establish his 

innocence and remain out of jail. He submitted that just. as 

a Notified Pi-irly cr:1n defend himHf~lf better, if he enjoys 

freedom, similarly c1 Notified ParLy would be in a pos.ition 

to preserve, protecL and/or augment his property bettet, if 

he was enjoyi.ng freedom. He submit.Led that if in criminal 
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mattes the NoU f jed Party .Ls not. properly represented then he 

may be convicted in which case his civil cases would also get 

affected. He submitted that for this reason even in crimipal 

matters Advocates fees should be released for the purposes of 

obtaining proper legal representat.ion of his choice. He 

submitted thaL a right to legal repreRentation is fundamental 

Lo a verson 1 8 J i be r Ly cHld property• 

22. 

a norma.1 

On the 3rd question Mr. Vazifdar submitted that as 

rule this Court ought to perm.it every Notified 

Person Lhe opportunity to r1vail of legal representation of 

his own choicP irreRpect.ive of how PXperudve .it miiy be. He 

1-mbmil:ted that so long as there 18 no fraud involved and the 

Court is satisfied that this is not a manner of siphoning of 

the attached assets, there 1s no reason why the normal rule 

that a person 1s entitled to legal representatJ.on of his 

choice i::;hould not apply to a Notified Party. He submitted 

that alternatively the Court must, either by itself or 

through the medium of the Custodian and from case to case, 

depending on var1ous factors l ike Lhe slake involved, 

complexity of the question involved etc, decide what fees 

are to be reledsed. He submJtled that in such a case no hard 

and fast rule can be framed but Uv-~ Court would have to 

decide on the fi-lcl.s and circumstances of edch case. 

23. Mr. n pped r i ng for Mr • T. B • Ruia fully 

supported Mr. Vaz i fdar ancJ submj U.ed thaL undoubtedly this 

Cou r I:. has power. He submitted that if it was to be argued or 

Lhe said Act 
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would be open Lo chr1]]enge under ArLicleH 14, 19and/ or 21 

of the Constitution of India. Mr. Seervai relied upon the 

ca!•H~S of The Corp<.>ra~.ion of Calcul:.Lr,1 & Anr. vs. Liberty 

revorLed 1n A.J.R. (196S) S. C. Pg. 1107 and R~ L. 

Arora vs. State of Uttar PradeRh reported in A.I.R. (l 964) 

S. c. Pg. 1230 and submitted that: statute must be interpreted 

in a manner which would uphold the constitulionality of the 

statute. He submitted that an interpretation should not be 

one which would lay open the statute to challenge on grounds 

of const.iLutional virus. 

24. Mr. Seervai submitted that the Court has in fact 

been passing such OrderH as demonstrated by Mr. VFtzifdar. He 

i-rnbmi tLed Lhr1 I. it could not even be sugge1:1ted that the 

numerous Orders al n-)acly passP.d by th.is Court dre bad in law 

and wiLhout jurisdiction. He submitted that recourse to a 

(;ourL of lnw jH U1e found,-tl.ion of a civilised 1,H)GiP.Ly. He 

submitted Lhat 1n all civilised society there 1.8 a 

fundamental right to have proper legal representation of his 

own choice. Mr. Sf~erva i submitted thal undoubted I y the power 

1s a discretionary power. He submitted that: unless some 

elaborate guidelines are laid down by this Court, the Court 

may have to ccmsider e;:ich and every case on lt.s own merit. 

He submitted that however the diRcretion would have to be used 

judj <:;ia 11 y, fairly, justly and reasonably. He submjtted that 

Lhe mnin consideration in each malter should be whether the 

ca8P. or dPfencP i8 genuine or not. 

25. Mr. Seervai submjtled that: the Court should not 
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decide the questions involved on the basis of the amounts 

likely to be involved. He submitted thc1t the questions have 

Lo be decided as quei-;tio_nH of law 

consequences may or may not be. 

irrespective of what the 

He submitted that merely 

because large <:1mo1rnts may be involved would be no ground by 

j Lse f to refuse Lo hold thaL Lhe Court hds power. Mr. 

Seervai submitted that <:Jrave civil liabilities attached to a 

Notified Pi:lrLy. submitted in many matters 

complicated questions of law are involved. He submitted that 

the litigation can affect the Notified Party's right of 

liberty, business r1nd/or livelihood. He submitted that it is 

therefore absolutely necessary for a Notified Party to be 

properly represented. He submitted that proper 

represent.at.ion may involve large amounts having to be 

legal 

spent. 

in having the complicated questions of law or facts answered 

correctly and favourably. 

26. Mr. Seervai 1n criminal 

maLLers Lhe fund,:-1menta 1 right Lo n~presenla Lion 

remaJns. He submitted that i:hese rjghts are protected by 

ArU.clf~ 21 of the Coni:d .. ituL.iori of TnJic1 and ]P.gal fees should 

be released in order to enable the Notified Parties to defend 

themselves in criminal matters. 

27. Mr. Seerv;:ii next submitLed that even in cases 

where a Notj.f.i.ed Party does not have enough assets to meet 

his liabilities such a situation cannot be relevant on the 

question as Lo whether or not the Court has power. He 

submitted that this fact can only be relevant on the question 
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of amounts which lhe Court may ultimately release. 

submitted thaL Lhe mere fact thc1t c1 Notified Party does not 

have enough assets to meet his liabilities, cannot be a 

ground for refusing to release Jega] fees or ~xpenses to a 

Notified Party. 

28. Mr. Rno apper¼ring on beh;.df of Hiten Dalal adopted 

the arguments of Mr. V;Ldfdar and Mr. Seervai. He basically 

made the H,-Hne submjssionH rlH mr.Hh~ by Mr. Vazifdar and Mr. 

Seervai. Hjs submisHjons were t.o the effect LhaL a NoLified 

Party has a right Lo legal n~pn'!HenLnlion of hiR choice and a 

right·_ to defend himseJf. He HuhmiLLed that a Notified Party 

continues to remain innocent until he is proved guilty. He 

subm.11:ted thn!. I.he Notified Party l1ns bec->n forced to come to 

Court. by virLue of the enactment of the said Act. He 

submitt.ed that the present system prevailing in this country 

does not prov i ch~ for any a 1 Lernate met.hod by which a Noti.f ied 

Part.y can get Jegal representation or assistance. He 

submitted that. many of Lhe matters are of such complexity 

thaL jL 1s impossibJe for a Not.ified Party to defend himself 

without proper legal asHist.ance. 

29. Mr. Setalvad on behalf of the Custodian submit.t.~d 

that the present Applications, by the Harshad Mehta group, 

are noL bonafidP. He s11bm j tled Lhc1 t. rl 11 the App] .i ca Lions by 

1n August 1995. He 

submiLt.ed LhdL Lhei-:;e are for re]Pc1se of Advocates fees for 

last 3 yei-lrs. He i-rnbmi tted thr.1t Lhen~fore the Notified 

Party have already jncurrec1 these expenseR on a liberal scale 
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for U1P. 1 dS L Heve r,-d yea rH. AH a rid by way of example, he 

points out Lhat in this very matter rel eai,,e U3 sought of a 

sum of Rs. 96,000/- as and by way of fees of Advocate Mr. 

Mistry. He po nts out that this is in respec~ of some work 

which he had done earlier. He points out that the sum of Rs. 

90,000/- is in respect of the a Memo dated 14th April 1995 in 

respect of a matter where the last date of hearing was on 1st 

September 1993. He submits that similarly release is sought 

of amount of Rs. 5250/- in respect of a Memo dated 15th May 

1995 for settling Grounds of Appeal on 30th October 1993. 

Mr. Seta 1 v.,d RuLmi Ls that U1eHe dre not cases where a party 

haH f:i.rsL corne to Court and asked for release prior to the 

event. He subm.i Ls that, w i thou!. permission of the Court or 

jntimdtion Lo Uie Court, the partieH have chosen their even 

own Counsel, incurred excess.ive expenseB Ly way of legd] fees 

.::ind then come a(Ler 3 years for n~1PdHe of LhoRe fees. 

10. Mr. Setalvad refers, by way of example, Lo para 3 

of Misc. Petjlion No. 215 of 1995 wherein the following has 

been set out:-

"3. The Petitioner st"ltes that. earlier it 

had submitted to th.is Hon'b.lP Court an application 

for relense of fundH for meeting sever.al expenRes. 

The PetjLioner submits that. the same was not 

pressed only because d clear picture of its assets 

and lirlbiliLiPs had not emerged ti.11 Lhen ;-rnd it 

Court. U1.::i L iL hi-ls sufficient. assel.s to meeL jLH 
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] iabliit.ies." 

Mr. Setalvr1d submits that even today there 1.s no clear 

pjcl.ure of the ,H-iseLH rtnd liabilities. He submits that today 

i.n fact it appe,us thnl the l irtbil ities are f<lr :in excess of 

r3ssets. Mr. Seta]vad refers to pdragraph 4 of this 

i\pf:J]icrition whP.rPin the Petitiom~rH have made avermenta in 

respecL of the demi:inds of Income TiiX Department. Mr. 

Setalvad submits that on the basis of the Ruling given by 

this Court on 20th February 1995 on the question of law 

raised by LhiB Court, the demands by the Income Tax 

Department are in the region of Rs. 2114 crores. He points 

out that the claim for Rs. 2114 crores is only for taxes 

excluding penally and interest. He submits that on the 

Ruling given by this Court this sum of Rs. 2114 crores has to 

be paid in pr.iodLy under Sect.ion l1(2)(a) of the said Act. 

He point.s out Lhat Lhat. Lhe other claim!:l i3nd demand of the 

He Hubmit.a thdt 

would he pdyoble unr1Pr Seel.ion 11 ( 2) (c) of the said Act. He 

points out Lhr1L U1e IncomP Trix Depr1rLmF-~nt hris claimed another 

sum of opp. Rs. ::moo crores towards interest and penolty. Mr 

SeLaJv.,d submitted LhaL even if thP other liabilities, of 

Lhis group, d n" no L cons i <1 e r Pd t-_ he 1 i a l, j l i L i es a re fa r i n 

excesH of the assets. 

31. Mr. SeLalvad submitted that in spite of knowing 

Lhj H the expPn:::JPH have ;..i] rPady b(-'Pn iricurn-~d on a 

scale. He suhmi tLF:~d that once Lhe expenses are a] ready 
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incurred they are liabililies which can only be paid in the 

manner set out under Section 11(2) of the said Act. He 

submitted !:hat these are all liabilities which would squarely 

fall under Section 11(2)(c). He submitted that. the Court can 

only pay such lir1bilities in the Order set Ollt under Section 

J1 ( 2) and carrnot pay 1.hese amounts ouL of turn and in a 

12., thiR 

Group _is Hf'~eking releosP of i-1 sum of app. RH. 1.5 crores. He 

poi.nLed ouL LhaL further rele,Hir~ is yoing Lo be sought. of 

anoLher Rs. 2 crores. He subrniU·.Pd Lhat this is only 

by way of legal or Advocates fees. He submit.Led that one 

does not know dS to how many other Applications in respect of 

other matters will be made for release of amounts. He submits 

that very likely this yroup wiJJ incurred lavish 

expenses on other thingH r.1lso. He Ruhmitled that therefore 

once expenses are already incurred then they have become 

liabilities which c;H) only be pr1id unrlf~r Section 11(2)(c). 

33. Mr. Setc1lvad next submitted that the Court has 

before iL numerous types of matterH. He submitted that the 

Court hns before i L cri.mincd maLLers r1nd app] icat.ions in 

er imi.na 1 m.::i L Le rs, Appl icationp;/PeLi Lions which are 

undoubLed]y l'or pre8ervaLi.on, protection dnd/or auymP.nLation 

of the r.1LL.::ichecl r.1s8eLH of Notified Pr.1rties or maU.ers which 

He submitted 

thr1t there r.1re d)so cases before this Court wher~ the 

No Li Lieu Party has b0en c,,iuyh L Oll L 1. n an i rnpropr .i eLy, if not 



. (} 

27 

<1 n i 1 J e g i-l 1 i Ly , a n d L h c-1 L j mp r op r i. e Ly h i'l s re Hu 1 Led .ui d number 

of maLLers befon~ this Court. He Hubmits lhat in such cr.tses 

it is the action of the Notified Party which has resulted .1.n 

the matters corning before the Court and there ii? no reason 

why the Court should release monies to enable a Notified 

Party to defend himself in those matters. By way of example, 

he pointed out the various matters involving benami shares 

ca 11 upon Notified Parties to disclose their assets because 

they were not oU1erwiRe willi.ngly doing Ro. 

34. Mr. SP.La J v.,d a .l so, by WdY of exi-lmple, referred to 

Misc. Petition No. 402 of 1995 (which is also on my board 

He suhm.its Lhat these are fees of Mr. 

He shows parngrnph 5 of Lhnt Peli.lion wherein it 

,Ja is i nghani. 

is stated 

that. Mr. ,T d is .i n g h d n i has c:19reed Lo r1 lump sum fee which 

i ncl1Hh~d any number of CrlHP.H on Lhrit ddy and that 

same fees Mr. ,Jaisinyhi-lrii would render profe8sioncd 

by way of conferences, settlement of drafts, advises. 

(or the 

services 

It is 

ah-w sb-1te<l thc1L Mr. ,Taisinghani has ngree<l Lo appedr and has 

appeared on behalf of the employees who have been involved in 

various crimina matters arising out. of Lhe transactions of 

the Applicant: firm. Mr. SeL-:1lvrtd also pointed out Lhrtt in 

Lhis ApplicaL.ion, fees are being cldimed .tn respect of the 

in the mAtLers corH,erni ng benami transr.1ctions. 

Mr. SeLr1lvr1d s11hmil.s LhdL feps C'.ould never be released from 

lwha l f of Prnp1 oyP.eH . He submitted 

I.here IS c-1hsolu!.e]y should be 
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relea8ed c1L r1]l for mdLLen; involving benomi shares. 

35. Mr. SPLa)vad Hubmitted that this Court undoubtedly 

has power Lo release funds for the purposes of preservation, 

prol:ection and/or .:-i.ugmentation of the attached assets of a 

NoLified Party. Mr. Sebilvad submitted l.hiiL theRe could be 

donp in both civil ai-; well as criminal matLerR. He submitted 

that the Court could not. say who was l.o be engaged or who was 

to appear on lH~half of a Notified Party. He irnbmitted that 

however the Court musL govern the fees which would be paid. 

He submitted that these must be done prior to the fees being 

.incurred on behalf of a NoLifjed Mr. Setalvad 

submitted thr1t Central Government has a pP-nal of fees which 

jt pays to the Publ i.c ProsecuLors and the Speed.al Public 

Prosecutors who r,1ppear before this Court. He submitted that 

even under the Company Court RulPs, Rule 348 lays down that 

the fPf~S which would bP. pajd would on1y be aa per the 

He 

Lhi:!L Lhe Court c;u1 pre Her i he f PP.8 which may be 

Lo Lhe fpps paid by thP CenLrr1l Government to its 

·Advocr1Les. 

3o. Mr. SeLr1lvad r1lso relied upon the authority in the 

case of Re: RRTTTSH F'OLDTNG RF.D CO. F.x parLe THE TRUSTEE v. 

N. A. WOODTWTSS & CO. report.Pd in (1948) All E. R. Pg. 216 

w h P re i n i L h r1 s h P e n li , .. 1 d L h r1 L rl s ;.i <J P n P r ,:1 l r u ] e a t. r u 8 tee .l n 

bankruptcy rnc-1y, 1n his discrP.l.ion, adopt And pay for 

serv .tees to d hdnkrupt. afl.r-•r· not.ice of an act of 

b.:.inkrupLcy, in a 
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benefit or profit to Lhe bankrupt's esLate commensurate with 

the services rendered, but that the trustee must be very 

strict in the application of Ruch ii formula. 

:n. f.aRLly Mr. Setalvad 8tllimiLted that the,pr.ima facle 

view taken by this Court in paragraph 129 of the Judgement 

dated 221 of 

1 993 1s the corrPcL view and should be finnlly adopted by 

Lhis Court. 

38. Mr. Robde, on beh;:i]f of Income Tax Department 

Lhr,1L iL Wet!'! argw-1ble that for the purposes of 

pn~servation, proLec.:tion .::ind/or augmentation of the alt.ached 

the Court wou]d hrlve powP.r to relf~i:lse amounts. He 

submitted that such a power cannot be found i11 Section 3(4) 

but !:hat·. such a power could he irnpl iecl ui SP.ct ion 11 ( l). He 

Hubmitted that the power under Section 1 l ( 1 ) is however 

subject to Section 1 1 ( 2) • He submitted t.ha t. if a claim 

c 1 e.::i r ly falls under Section ll( 2) then l. n respect of those 

liabilities [ coven:~d by Seel ion 11 ( 2)] Lhe Court cannot 

exercise power under Section 11(1) r1nd relertse amounts. 

~9. Mr. Robde also L:Lir.ly submit.Led t.haL U1e Court 

must; normally interpret. the l.::iw in r; m<:1nner whereby ;:i pen'ion 

crJn proLecL and defend not only his properly but cdso hia 

person. He subnd Ll.ed that i.f such ii vjew is taken then even 

in cr_im.irwl mi-ll.tYrs I.his C:ourL would have power Lo release 

i\dvocates fees. Mr. Bobde submitted lh.::it the only test which 

the Court should rJppJy should be wheU1P.r Lhe Court would have 

granted the expenses if they were asked for by the Custodian. 
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Mr. 8obdP ~wbrni I.LP.cl U1dL if Lhe Court i.H satisfied that the 

Custodian could legitimately incur such expenses and that Lhe 

Court would grant th?se expenses then the Court should 

normally release those expenses. Mr. Bobde ~ubmltted that 

the manner in which the power is to be exercised and the 

quantum which is to be reJeosed would depend from case to 

case. 

40. Mr. Bobde, however, pointed out to this Court the 

Criminal Law (Amendment) Ordinance of 1944 whereunder Section 

9(1)(a) provides as follows:-

"9(l)(a). providing from suc:h of Lhe attached 

property i-iH the applicant clairns an interest in, 

such surnH ns mny be reosonob 1 y nece1:1sary for the 

rnainten,HH.:e of the npplicanL and of his family, and 

for the exvensf~R connecl.,~d w i 1.h the defence of the 

applicant where criminal proceedings have been 

instituteu agninst him in rtny Court for a scheduled 

offence; " 

Mr. Bobde submitted that this may indicate that whenever the 

Legislature warited Courts to release monies fur payment of 

Advocates fees in criminal matters, the Legislature 

svecifically so provided. He submitted that in the said Act 

Lhere J.s no such express prov iaion. He submitted that this 

could rne,-n1 U1r1t. U1P LPgi.sL-:iLtJre did noL want Uds Court t.o 

relei:1.se fees in crimini-il maLters. This, in spite of the fact 
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that normally a law should be interpreted in a manner where a 

person could defend himself and h.is property. He submitted 

-that the sr,1id Act only _provides for cases where this Court 

can i RRllP. di rec Lions or OrderH i II reHpecL of . Uu~ attached 

assets or proI:JerLy. He submitted that the Legislature not 

having specifically conferred on this Court any power to 

issU1e d.irecLions 1.n reHpect of the person of the Not.if ied 

Party could imply that fees could not be released in criminal 

matters. He submitted that the Ordinance of 1944 is still in 

force. Tn Huppor!. of U1iH, hP rel.ie<l upon Lbe authorities in 

the cases of M. M. Sales & Exports v. State of Uttar Pradesh 

reported in A.I.R. (1974) Allahabad Pg. 263 and State of 

Bihar v. Santo Kumar Mitra and others reported in A.I.R. 

(1952) Patna Pg. 148. He pointed out that under the said Act 

the attachment has not been levied by the Court but that 

there is a Hl.r,1LuLory aLt.achmenL. He HubmiLted that the Court 

can therefore only act or exercjse such power as have been 

P.XpreHsly conferred by the Sdtd Act. 

41. Mr. VydH also appearing on behalf of. the Income 

Tnx DepdrLmenL i::;howed to Court. a ResoluLion dated 9th July 

198] providing for free leg;:d aid in the Supreme Court. He 

submitted LhaL a similar provision also exist in Maharashtra. 

Mr. Vyas submitted that all the assets are attached because 

these IIHHl 11-'H he longing t.o and Financial 

Institutions and have to be returned lo them. He submitted 

that. Lhere is no power in this Court Lo release any monies. 

He submil.l(~d U1,:,d. in crimin.:31 matl.ers, in any event, monies 
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cannot be release for defence of the Notified Party who is an 

Accused. 

42. Mr. Vrizifdar took strong exceptions to the 

suggestion t.hdl. I.he~ Pel.it.ionH WP.re noL bonafide. He 

submitted that Petitions or Applications for the balance fees 

were not filed on the advise of Counsel. He submitted that a 

Notified ParLy is noL under the control of the Court and thus 

a Notified ParLy dtH:-~H not require to come Lo Court. before 

incurring expenses. He submitted that so long as the power 

to release rnon1PH for such purpoHe exiHLs, it makes no 

difference whether t.he party came f i.rsL to Court or whether 

rele;.u:ie of funds are i-lHked for after Lhe event. He submitted 

that irrespective of the point of Lime at which release is 

sought all lhat the Court is concerned with is the question 

whether the expenses were/are necessary or not. 

43. Mr. Vdz.ifdar pojnted out that the Orders have been 

passed by this Court for release of Societies charges, after 

the charges became due and payable. He submitted that by its 

Order the Co11rt has released arrears of payment of Societies 

chetrges. He !:rnhmiLLed that tlds shows that the liability or 

the expenseH were already incurred . He submitted that 

.irrespective of the fact that the liabil.it.ieR or exl:'enses 

were already incurred, this Court released the amounts 

because Lht-->y wPre necessory for Lhe purpoHes of preserving, 

proLecting and/or· augmenting the attached a8sets and the 

property or I.he NoLifiPd Porty. He subm.i L Led U1d L once the 

Court comes 1.o Lhe conclusion that Lhe expenHes have been 
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jncun.--ed i.n preservdLion, protection and/or augmentation of 

Lhe aLLached asseLs I.hen the Court.. muHL release the amounts 

a.nd/or expenses irrespective of whether the Application was 

made first or a.fLer incurrjng the expense!:!. 

44. Mr. Vazifdar again submitted that this Court 

should not lay down a Schedule of Fees but must determine 

each matter case by case. 

45. Mr. Seervai further eubmitled that he understands 

the difficulty in divesting the legal submissions from ground 

reality. He submitted that however the Court must still 

decide these le(_;Jal submissions without being weighing down by 

facts of any pi-!rt:icular Notified Party. He submitted and in 

my v..1.ew right y, UidL if a Notified Party was Lo apply for 

the legal ajd, he would be probably laughed out of Court. 

He submitted LhdL Lo apply for leyal did a person hds to pass 

means Lest And a Notified Party could never pass such a test. 

46. Mr. Seervai submit.Led Lhat in fact.. Seet..ion 75(2) 

of the PresidPncy Town Insolvency Act and Section 66(2) of 

the Prov.i.nc.inJ Insolvency Act yjve Lo Lhe Court power to 

releaHe monies for payment of Advocn.Les feeR. He submitted 

that such a power must be read into this Act also. He 

repeated that if such a power was not read into the said 

Act then it would be open to challenge on constitutional 

yrounds. 

47. Mr. Seerv,d submitted thr.1t the Criminal Law 

(Amendment) Ord inancE-~ WdS enrtcted before the Constitution. 

He submiLted thi'¼L it wr.1s enacted -'¾ta. Lime when there were no 
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fundamental rights. He submitted that after the Constitution 

every person hrls r.1 fundamental right l.o leg,:,11 representation 

of his choice. He submitled that a(ter the Conatitution 

Lhere <~an be no J;-1w wh.ich _EJrevenL Jega1 repre!:'l~ntalion pf a 

party's own choice. Mr. Seervai submitLed Lhat under Section 

2 of the 8a id Ac L, the Lenn "Code" is Lo mean the Code of 

Criminal Procedure. He submitted that Section 9 of the said 

AcL prov..i.des U1,• L U1P C:ode of Criminal Procedure hns to apply 

to this Court. He submitted that under Section 303 of the 

Code of Crimirinl Procedure every accused has a righL to have 

a lawyer of hjs choice. He submitted that in criminal 

matters far from there being an implied power there is an 

express power in this Court to release fees for Advocates. 

He i:rnbmiLt.P.d U1.-1L LhiH iH becauHe iill NoLifi.ed Pdrliee who 

are accused have a right to have lawyers of their choice. ·He 

submiLted LhaL therefore 1n criminAl matters i.L would nut Le 

po8Ri..b1e for 1..his (;cmrL to lay clown Hny 8C,,de of fc-!es. He 

agatn emphdsized LhaL Lhe right Lo hc:1ve legal representation 

hy ArLicle 22(]) of the Constitution of India. 

48. hr1v1~ conH i clered c111 Lhe r j vr1 l Kubmi!:'lt:tions. As, 

has been seen except for Mr. Vyas iL has been correctly 

conceded by everybody that for the purposes o( preservation, 

Court has puwer Lo re1easP moni.eB. Mr. Vyas's contention 

that Notified Parties must in all cases approach the Legal 

Aid Society 1s not occepLab1e. Till diHLribuLion Lakes place 

Lhe Court would have to preserve, protect and/or augment 
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attached assets. Thus monies may have to be released for 

preservation, prot·,ecLion and/or dUgmentalion of Lhe attached 

assets. This lhe Court would have to do whether or not the 

Notified party tiimse]f took any interest in th~ preservation, 

protection and/or augmentation of attached 
'~-I"' 

assets ,_,,/~'.,Thus 
/>" 

the 

power () r U1P. Court Lo Lctke decisions ctnd if necessary to 

release monies has noUd ng to do with and is not dependent on 

a NoL i fiP<l pd rLy 

of Mr. Vyas were Lo be ,:1ccepted, it would mean that unless 

U1P NoLifiPcl Party actively parLicipnLes Lhe Court could 

never protect, preserve or r:1ugmenL Lhe attr1ched assets. 

the argumetll. LhaL a Notified parLy can Reek 1ega1 aid, 

Thus 

even 

if accepted wi11 not Lhrow r1ny light. on the question whether 

LhJ.s Court has power Lo give direcLionB, including directions 

[or rAlease of monies in appropriate cases, for the 

preservati n, prot.e(~Lion dnd/or dlHJrnenLation of Lhe attached 

assets 

that 

It cannot be denied, and it haH not been denied, 

the CourL musL preserve, protect dnd/or augment the 

r1ttached asseLs so LhriL they ,:ire r1vr11 lable for distribution. 

For this purpose it would be abso1ut.ely necessc:1ry to release 

The Legislature was aware that 

pending disLr,ib1iLion iL would become rH:>ceRsary for Court Lo 

issue oppropr-i,:1Le djrecLions, jncluding directions 

d j sposr1] 

provided the power 

fpr 

t.huH 

to gjve approprir1Le direcl:ions under 

Sect.ions 3(4) and 11(1) of U1P Hotd Act. The powers given to 

Court 11nd(~r from and 



different Lo Lhe powers unch>.r Section 11(2). Sect. ion 11( 2) 

(h~;:ds wiLh disLribuLion. SPcl..io11s 1(4) .--rnd 11(1) moy also 

apply at thP stage of ~hstributioq buL they further empower 

the CourL to gjve d.i.n~ct.ions at any st.aye i.e •. even prior to 

distributi IL is thus irrelevant whether or not the 

Notified Party can or cr1nnol. r1pf:Jror1ch I.he T,egal Ajd Society. 

'T'he powers of the CourL have nolhiny lo do with the capacity 

of a NoLi f ied Prl rty Lo approach Lhe Lega] Aid Society. Even 

otherwise, in my view, Mr. Seervai was absolutely right when 

he submjtted LhoL Notified Part.ies could never get Legal Aid 

unrh~r the ex sting Rules. They couhl never pass the means 

Lest. wi 11 hove U,erefore Lo he h1-dd Lhal .. Section 3(4) 

and Section 11(1) gjve to this Court powen, t:o release monies 

for I.he purposes of preRervaL.ion, protection 

nl..r.1Lion of the nl.tached asRets 

49. HowPver, whilst Se<~Lions 3(4) ,rnd 11(1) give to 

this Court Huch a power, it necessarily has to be in respect 

of the 1.iabi.Lit.i.es whir.h do not yet.. covered by Section 11(2) 

of the said Ar.t. If an expense or a liability is of a nature 

which is covered by Section 11(2), then the Court hais no 

discretion or power. In such a case, the Court "shall" 

only distribute that 1.iab.il.ity in the Order and in the manner 

set out under 

~o. r1m tH1,i bl e L h P s 11 l:Hn i s H ions of Mr • 

Va;,; i f rfa r 1..h;;I.. SPc:tion 11(2) <>nly rh~ ... ds with l.iabillities 

inc u r red d 11 r i 11 <J L he ye r1 r of I. h P Sc.: r1 m o r 1J p Lo L he d a Le o .C t: he 

Noti[icr1Ljcm. 'The Order c3at .. ed 20th Februa.ry 1995 on the 
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qllPHLionH of ]dw, nowhere lnyH down LhaL only liabilities 

incurred dur.i ng Lhe year of the Scam or upto the date of the 

NoUfication i'H'P to be p.:tid under Section 11.(2). That Order 

merely L-iyH down U1r1L Htwh liahilitieH drt::• to be paid in 

priority under Section 11(2}(d) and (b). As has been set out 

in that Order, I.he wording of SPction l1(2)(a) and ( b) are 

significantly diffprenL fro1n Lhe wording of Section 11(2Hc). 

Under Section l1(2)(a) ,:HH1 (l,) the reveriueH, cesaes 

and rates "due" , and under Section 11(2)(b) all amounts 

"due" are to be pa id. AH againHL t.hdL under Section ll(2)(c) 

what has to be dislrilrnted is ";:my other li.:3bility as may be 

specified by the SI:Jecia1 Court". This would also include 

liabilities which may havp been incurred after the date of 

the Nol.ificaLion. 

51. As has bPen stated <-1hove, this Court has power to 

reg a rd i. ng pre He rv a L.i.on, 

I:JroLection ;,rncJ/or r11H3menLaLion of Lhe ,::ittached assets. All 

Lhe Orders pc1ssPd by I.his Court, which hr1ve been relied upon 

by Mr. Vii 7, i f dc:J r, r:1 re in ci-1 sps when~ mon i eB have been released 

for the 

fulfilling the 

duties c<-1st on I.his Court. un<1P.r U1e s;-iid Act. Thus, !:.he 

(ees for AudiLon;;, monies for purch;:i.se of computers and 

furnjtureH WPrP t·p]1-'dHf•d in onl1•r Lo PndblP LhiH Court Lo 

arrive at a corrpct picture of r:1ssPts i::lnd liabilities then 

take up Lhe work of disLribuLjon undpr SPcL.ion 11(2) of the 
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purchase of righU-i shares were for preservation and/or 

augmentation of Lhe atl.ached ,:.issels. However to be rwl-.ed that 

ln a 11 those c.:-i ses L hP Cou r L fin,\_ came Lo the conclusion 

that i L Wi-l!S necess,~ry LhaL the monJes he relea.Red. It was 

only therer1.fLer U1rll the monies were rele-'lsed. 

S2. Mr. it 

miikes no dj ffen-•nc<-~ Lh;..d_ LhP expenses were fin.;L incurred and 

Lhen Court 

has power and so lony as the C:ourL concludes 

the 

that the 

expensP.8 are for preservation, prolpc:Lion and/or auymenLoLion 

of r1LLached Assets the Court must release the expenses. Mr. 

that Vazi fcfar a ncl M t· • See r v a i had s L r on g 1 y n~ 1 j e d on facL 

monieri towards rents and societiPs charges h.::id been released 

by the Court after they were incurn~cL They had submitted 

the Orders of !:his Court re)eaKi.ng monies towards 

and/or societies charges estnhl iHhes t-.hat exI:Jenses can 

rent 

first 

be incurred and LhP.n claimed. They had emphasised that a 

Notified parLy is not uncJer the control of the Court.. 

53. Thesp submissjons cannot be accepted for a number 

of n~asons. F'irsLly U1P exnmpleH yiven by Mr. Vii z i f do r /'ire 

expenHes which rirr~ ,:.n1Lornolically inc:urred in respect of an 

P.xpenHes by 

necessc-1 r 1 l y 

Norm.::illy l n 

ey. I.he Lr1xes, cesses, rP11Ls ( in respect 

socipt_jps ouLgoingH ( in respect of 

of 

the 

These would be 

way of revenue expenseH. Such expenses will 

d 1.- I HP n°guldr-Jy dfld from monLh to month. 

these would be paid 
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only i:!fLP.r Lh1-•y r1ccrup or ii.rP. incurr·pd. Me rely bec,u.1se such 

r1rr-" .incurred cannot 

and doeH noL merJn Lh-'¼L c1ny or c.111 P.XJ?enHP.H for preservation, 

protection r1nd/or r1ugrnenLi-d. ion of LhP al.Liiched ,u-rnets could 

be first undertaken without the permission of the Court and a 

not-.ed 

Lh.=it whilst the Court has reler1sed monies for payment of rent 

and/or soc.ieLte8 charges, the Court bas not released monies 

for payment of penalties and/or interest levied. This on the 

ground U1d1. U1PHP squc:n·ely fall under SPclion 11(2) dnd thus 

'.l 4. 

direction 

dirP.ct.ion 

Lhe 

11(2). Tn 

SPcondly wlirlL Heen l 8 whet.her any 

or ordPr necessary from Lhe Court. If no 

or order .is rJPCP.HRr1 ry U1P.n i I. would be indicative 

of taxe8, CPHHPH, renLH 

under 

and/or 

Section 

society 

chi':irges, even though thPy are alrec1dy inc12rred the Court has 

to prtsH some dirPcl.ion or onJPr for the preservation and/or 

protection of the concerned property. Thus even though are 

incurred or have accrued unlesH the Court. pcHH-,eH direction or 

orders for payment conce·rnf-~d property would be in 

jeopardy 1n as much iiS a right to ev.icL or take poHsession 

may a r. i se 1n uv~ L=ind]ord or sociPty or the Appropriate 

dUl.horiLy m;-iy b1, ;il,11• 1.o L1kP c:oen:ive ,• ct.ion or levy pencdLy 

etc. In 0U1P.r coses once U1e 1 iAbi l i 1 y hds bePn incurred 

dCcrued Lh1-•rfc' llldY IH~ no neceHs i 1.y for Lhe Court Lo f:JdHS 

dirPcl.ion or· of 

or 

any 

the 
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This can be demonstrr1ted by Wi'¼Y of examples. The 

parly rndy decide that he would like to have his 

;-ind n~f u rb j shed. He may dee ide that it is 

noL juHL for pn"HPrv,-d. ion but ;,d so (or increasing 

its value. Tf he fi.nd~ r:1pplie8 to thP Court., the Court can 

dPcide wheU1e r 

cons ic:h~ r ii. 

necessri ry i I. 

it. LS neceHSi-lry or not. Th<~ 

Even if Lhe Collrt 

rnriy lay clown guidelines 

Court mc1y 

considers 

resLricL 

not 

it 

the 

amount wh i.ch is to be spent. In such cases the Court would 

have power t-.o qive dirPcLions or orders for release of monies 

on Lhe ground LhaL i.L is neceHsary. However if the Notified 

party w.ithout first coming to Court, c'!ppoinLs very 

contractors, selects the most expensive paint and 

expensive 

material 

and geLs I.he work done, I.hen I.he re i 8 noLh iny further left 

for the Court to do. Here the liability is already incurred. 

The conLrr1c:Lon, r1nd oLhPr8 hove d] ready (:ornp1eted the work. 

The work of preservi• Lion and/or augrnPrd:rition, even presuming 

claim for p.:-iyment for work d l reridy done. Unlike 1 n the 

er1rliPr insl.rHl<:f·' f-~Vf-'fl if now t.hP C1J11rl. d()PH nol.hi11g ;-ind does 

riot rel ec1 SP pr1ymen L Lhe n~ cr1 n be no 1 oss or deLerio ration to 

U1e f()r presPr·vdl. i<in, protection iind/or 

augmentation of asHeL ther;:e 

;--:iny cJ in-'<''- iod;n 
i.s no necesHity lo pass any order 

or gtVP such <:dHPH U1e l iobi 1.i Ly i.s 

now the Co 1l r t c: ;:ir1 on l y c 1~ r L i f y for payment 

11(2)(c). As jt. fr1lls under Sect.ion 11(2)(c) 

Court cr:1nnot, even 1[ iL wanted to, pr:1y it except 

one 

under 

the 

the 



n 

~ 
I 

41 

manner set out under Section 11(2). The !-lajd Act provides that 

LhP C:our!. "shrill" mPPL LhoHP l ia!Jj l iLie1-1 in thP priority set 

out Jn Section 11(2). 

55. To take r1nolher exarnple. Suppose a Company 

announces c1 Rights Tssue. Applyiny for Rights Shares, if it 

The is the assets. 

Court. undoubl.edly would have powPr Lo relPdSe monies Lo c:1pp]y 

for RighLs Shares. Rut if Lhe Cornpr:iny on i.b; own, without 

I.he Court. rele.-,1sing any money, dPcides Lo alloL Lhe Righls 

Shi:-!rPs r1nd uncorH]iLion-,] ly al loLs Uwrn t.o Lhe Notified Party, 

is riot.bing furLhPr which Ltw C:011rL needs to do 

for Lhe purposeH of ,,-1ugmenl.r1 !. ion the attached asRets. 

However if U1e Compcn1y wr1s Lo conclil.ionr1lly allot i.e. on]y 

then 

In 

period, 

the Court may !-'!L111 have to .i8sue direct.ions or orders. 

U1e first c:iise i .P whf·•n~ there is unc:undi.L-ic>r1d] allotment and 

Lhere is no d.i n~ctlon or order necessary for preservation the 

liability would then fall under Section 11(2)(c). In the 

case, dS a di n--cL.ion or order is necessdry the Court 

56. In my view, AdvocaLPs feeH, where services are 

ren<J, ... n.,d wiLhout IJPrmission of l}ds Court., fa 11 in 

Lhe find. c·dl.Pgory wh,:.i l_pvp r WclH necPHRnry for 

preservaLion, protecLion ;,ind/or augmentation ha8 already been 

wiLho11I. C:011rLs E:JPrmiHHinn. Tn UH-'HP CrlHPH Lhe Notifled 

Party chosen Lo incur the expenses r1nd the Advocates 
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certain fees or f:Jric:P. Jn sw~l1 cc1ses Lhe Court can, j.f it .1.a 

satisfied th,::it the cL=d.m is genuine, only certify it for 

payment-. under Secti.on 1] (2) (c). A]so why should the Court. 

allow a Notified PArLy to put the Court .in an awkward· 

position of r1r1ving to refuse or cut <lown fees or price. Most 

impor.t;::intly such Fl prAc:Lice, if iil]owed, m;::iy result in the 

Notified pdrLy ;,vailing of services or 900lh1 wjthout having 

Lhe money or LhP. cdpr1cil.y 1.o pay for them. It can _also 

resu 1 t·. .1. n ;.i complPl.e or substdnLi,-d depletion of the 

r:1LLF1cbP.d assPLs. On]y by w;::iy of PXample, LhiH Court has seen 

that Lhe dsseLs of Mr. H.il.en Ddlc-il -,re far less than his 

Ji;:ibiliLy. Mr. Hjf.pn DaL-d is in Lhis Court almost as much 

as the Harshad Mehta Grouf:J. Tf it. was held otherwise and Mr. 

Hi ten Da] ,3 l pe nn i ti.Pd t:o i nc11 r expr~nses in the reg ion of Rs. 

3.5 c rorf~S !.hen his assel.s wo11ld hr-' suhsLc1nL ] ] y cJepletecJ 

and almost noLhiny left for cJistributi.o is to be 

immediately clc1rifi.Pd that. I.he Court is not !:lay1ng or even 

suy9estin9 LhaL Lhe cl.,ims for AclvocaLes fees are bogus or 

false or yot 11p. The Court is not. Pven suggeHLing that these 

1-'etitions r1re r1n -,1.Lemf:JI. Lo siphon off ALL'.icbed aHsets. The 

CourL hos not. Lhe slight.Psi. doubt. Lhc1L in <ill these pending 

Pet i L j orrn I.he c] a i m!-l ;.ire genu In,~. The Court: l1a H not the 

i-:i.1 ighl.est do11bl. Lhdl. U1Pse drP Aclvocc1LeH fees wh.ich have been 

i nc1JrrecL/ Howpv1,r·, I.his dcH-:!S nol. dPl.r;,c:L from the position 

UrnL Lo allow NotifiPd Parties Lo frPely 1.ncur expenseH as 

they ]ikP, is t.o r1llow them Lo substantially deplete attached 

;,sseLs -,nd/or Lo enjoy services or n-•ceive good8 wjthout 

·.:.---~ 
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U1e Nol.if.ied Pr1rty. The t.esl now to he applied 1.s whether 

if the 

Court does not pc1y. The Lest 1s whether, for preservation, 

prohc.ct ion and/or augrnenling LhP ,HH:lel8 r1ny di r.ect ions or 

orders now need Lo be pi:u,sed. To Lhe extant that work has 

already been done no further direcLionB or orders are 

necesRa ry. J f al ,-d 1 for future services d j rect ions or orders 

are necessary those can be passed as set out hereafter. But 

for the pasJ:<.- services now no 
/,;:>·· 

necP.HSa ry(",,,/Thus Lhe AdvocaLeH 

direct.ions 

f r~es for 

or orders are 

services already 

rend e n~ d d n~ c l er• r l y li d b i 1 .i I. i P H w h i ch U 1 P Co u r t ca n on 1 y 

cerUfy under SPcLion Jl(2)(c). Now as per Lhe provisions o( 

Lhe sciid Act Uw Cou r I. "Hhr111" on 1 y pr1y U1P same a I. the time 

of d.i.sLdbuUon under SP.cti.on 11 (2). They being covered by 

SeeLion 11(2)(c) I.hr~ (: o u rt ca n no L , even i. f it wanLH to, 

relei':lse them under SPcLions 1(4) or 11 (1). In my view, the 

!-rnbmi.ss.ion of Mr-. SeLalvad Lo thi.H pffecl is correct and haa 

to be and is accepte<l.-{ 'rhollgh not rel ev,3 nt on the question 

under corn, i de rri t inn, i L mu st. be rnen Li. oned tha L Mr. Setalvad 

JH also r:ighL Lhat the Har.shad Mehlii group of Notified 

Partjes appear to have incurred these expenRes on a lavish 

scale. However LhaL is not the reason for holding that these 

fall under SPction 11(2)(c). 

57. is ;i not.her rea Hern why Lhe s11bmi si:d on that, 

80Ught 

suhsPquPnL1y, c,HrnoL be nccepLPd. Under Section 3(4) as well 

1 1 ( l ) ii. is only C:01irl which can give 
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direct.ions or· onh~rH. Thus the decii-d.on as to whether or not 

pr.irLir.u];.ir 18 or l .. H not for the 

p rese rva L i_on, prol.Pcl ion and/or rl 119men 1,,.,a Li on of attached 
✓-"' 

ef"" 

;.H,ReLs r,;..i Tl only bP Li k<>n hy U!P C:onr F.vPn the Ciuitodian 

The srtid Act. does not give to 

Not:i fied party riny right 0to 1.ncur expenses for preservation, 

protect.ion and/or of assets. Thus 

Notified party cannot decide whether a particular expense is 

necessary or not.. The Notified party c,:Hrnot preHent the Court 

with a fai.t:. Accompli. Tf, wiLho11t the permiRHion of the Court 

or w.ithouL the Court. havjng f.in:;I. decided LhaL such expenses 

nec-:essriry, a Nol:ified Prirty on his own decides Lo incur 

such rind dPrt 1 s w j th t.hi rd who render 

services or provjde mr1terial or ~Jooch,, then it would amount 

to subsL.i Lul. i rig U1P c]j screL ion uf U,e Court. by Lhe opinion of 

58. Mr. 

release them 

j f iL t s Hdl.isfiPd WP,P flPCP88rtt'Y for the 

presevriLion, prolYcLion rtnd/or ,:1119mPnL-d.io11 of the attached 

i:H3SPLS. He LhnL U1P Court. could, even 1n such 

cases, how much JS to bP n~Jp;,ised. T am unable t.o 

accept Uds submission. Tf serv1ceB c1rP aln-~ady n~ndered or 

9oods de] iven~d 111 I.he expPctr1t.1on of ;.i <-:PrLi-iin fee or price 

I.hen I.he C011rl. cdnriot. dfLPt· I.he PVPnl. sPek Lo cut. down the 

fee or Tt would be rnosl 1ir1fnir l.o the person who 

expPcLation of 
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having Also Lo be remembered 

Lhal: thPHe princjple8 would apply noL jusl Lo Advocates fees 

but c1lso l.o vririous oLher expenses wh.ich poHsibly have 

already been incurred or may be incur-red. 

59. For all the above reasons the submission of Mr • 
.,;.\ 

Vazifdar and Mr. Seervai that mendy becaw:1e they have first 

incurred cannot be a ground for holding that the liabilities 

fall under Section 11 (2)(c) cannot he and is not accepted. 

The on 1 y type of expenses which would L:d 1 under Section 3 ( 4) 

and Section 11(1) are thoHe expenses where the Court has 

fin-d·. decided ;..ire necPssctry for the vrese!:'"vation, protection 

Lhose where 

even after LlH·'Y an-' incurred Lhe Court still has to f.ld!·H-i some 

direct.ion o rrh• r f o r L he .fJ re He r· v a L i on , or protection of 

Lhe as8e have Lo he held LhdL Advocates fees for 

services a 1 ready rench~ red fa 1 J under Section 11 ( 2 )( c) and can 

only be paid at time of distribution and in the priority set 

out in Section 11(2) 

60. It must be mentioned that, r.1s far as possible, the 

Court has been proLecL"i.ng the Advoc;=it.es inasmuch as in a 

nurnbe r of m;-i t Le rs Uie Court haH directed that the costs 

recoveralJle from the other Bide be paid directly to the 

concerned Advocate. This j s the on] y ex t;.ei:1t to which the 
' 

CourL c,Hl go Lo vn>LPcL A<lvocr1 LeH "'<::>'Beyond this, the 

provisions of Lhe said Act being c]e,u.·, with reluctance, ii::. 

w i l 1 have release monies 

when are covered by 
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SecLion ll(2)(c). In such a case the Court. has no power or 

di_ screLion Lo re 1 ea HP Huch 

6l. I H L of expenses already 

i.ncu r n-~d. for . preservation, 

protection and/or ;-n1gmPn Lat ion n f the a L lached a8Hets. In 

Lhe for Herv.tceR 

rernJered 1.n crimjnal caHes and i.n mr:1tlen=1 which may have 

nothing to do w i 1.h f:JrPHPrVdl.ion, protection and/or 

cn1gmenlation of attached assets. In the view taken earlier 

these also would be expensPs which Lhe Court may or may nol 

it certify 

has been 

necess.::i ry 

f:Jower l.o 

Vyas was 

provjsi.on 

for payment under Section 11(2)(c). However as 

LhoL these muRI". rilso be releaHed 

Lo dPa] wilh the quest.ion whether Court 

it 

has 

n~le<-1se rnoni.es for Huch expern:ies. In my view, 

is 

any 

Mr. 

rjghL when he submitted Lhc1L Lhere :is no express 

which pl:•rmits I.he Court Lo reledHe monies towards 

Lhe payment of 1<~g;-il fees for proLe<;Lion of the person of the 

Nol. i ( j ed 

whet.her 

1'he quest.ion hefon~ Uie CourL would be 

s11ch a powPr Ci-lfl be irnp1 ied. Such a queHLion would 

However, i L would al Ao ar.tB<! 

where Not i. f i ed Persons mc1ke various other 

nppl ici:-1 Li onH 

protection 

which 

r:1nd/or 

hi-:ive not.hi ng Lo 

augmentr1tion of 

do with preservation, 

attached asseta eg. 

appl.i.cc1Lions for relaxation ·of boil con<liLion preventing them 

from leaving their home town in orcler to enable them to have 

Also dS sLaLed by 
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matters whic:h h:-ivf~ open necessi ta Led by the conducl of the 

Not j_ f i.ed Par Ly sec n->Li rig d t Li-lched d i-n:ieLH n fu rt.her question 

will ;dso ar1sP wlH~ther fet-".S Hhould be nde,used even if Court 

has power. 

62. In my view, the answer to this depend on the 

question whetl,er or not a Notified Party is, as of right, 

entitled to l egr11 representr1L ion and to engage Advocates of 

his cho.i.ce irrespective of how ex1,wnsive the coal may be. If 

a Notified ParLy 1s so entitled as a matter of right, then 

Tf, however, then~ 1s no 

such r:i ght Uien the Court w i l] have Lo coru,; ide r what is to be 

done 1n each c.:-ise. 

63. As haH been Sf-~L out earlier, the argument has been 

that all persons including Notified Persons have a right to 

avai] of 1 egi-:i l representation of their own choice. 

SPerva.i.. has suhmiLl.ed LhnL i l.. I H rl fundamental 

Mr. 

righL 

guaranteed by Articles 14, 19 and 21 of the Constitution of 

India. As S<-".I.. out Pnrlier, relinnce has also been placed 

upon Section 

ArLic)e 22 ( l) 

303 of the Code of Criminal 

of 1.hP ConsLituLion of Tnd.ia. 

Procedure and 

As set out 

earl 1.er, iL hos lwen submitted that to hold otherwise would 

render the sdid AcL opPn Lo challenge on Lhe ground that it 

is ultrr.1-v.ires the Consti!:ution of India. 

64. T n my v I PW, i L i 8 cl i ff i c1i l t.. Lo c-1<:CP.f:JL !:rnbmission 

f? resP.rv;:-i L j on, 

,-1Hset.s. However· 
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an inLerpreLi:!Lion musL be one which would noL leave the said 

Ac L Of:JPll l.o ch;.,i l .l Ptl<JP on the yround of conHtjtuLional 

validity. r n my such c1 power must necessarily be 

imp] ied u1 I.he l\cL. would hi-lve Lo bP rlccepted that every 

person including Notified Par.Lies haw~ a right to 

representation of h i_s choice. Th.i.8 necesHctri]y means 

legal 

that 

This persons can engage Advocates of choice. 

irrespective of whether the matter LS a civil case or a 

criminal case. However, this does not automatically mean 

As 1-1L1Led nhove if the fee8 are 

i:1 l r.er1.cly incurrPd I.hey will be pr1id at time of distribution 

under Section 11 ( 2). T f Lhe serv1ces c1 re i-l 1 ready rendered tlw 

his choice is aln,;idy fulfilled. 'T'lie concPrned AdvocctLe has 

been good enongh to nppei-lr nnd pleacl. The Court has permitted 

Lhem Lo .-1ppe;.1 r d nd p I ead. Nol.hi ng fur I.her needs Lo be done Lo 

ensure thaL the r i ghL of legal representation 18 not 

Affected. 'T'hus Llw y_11PsLion of n-densP of monies for feeH 

.incurred upLo dc:1Le, wheLher in civil mr1tLers or criminal 

w i 1 1 Laken up for cons ich~rc1Lion ;.it Lime of 

distribution under Section 11(2) 

65. next quPsLi.on iH whdL is Lo be done about 

Advocates fees, when "3n application for release of fees is 

is 

righL to legal 

t"f:\f}n~senLdl.ion of U1eir <'hoice. However nn drgumenL br1sed on 

consLituLirH1r1] r·ight.s ignores gro1Jnd n~.=iliLies. The right to 
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have 1 ega] rep re sen Lc:1 Li on and the right to have an Advocate of 

onP' s choice i ri rr,,d i Ly <>Hl only l,e Pnjoyed by thoRe who can 

r1f1ord t_he l eyr:1 l rees o[ the Advncdtes. A pauper, an 

indigenl. pe,s(ln dnd/or· .-111 ini-iolv1•ril. .-11!:-lo hdve LhiH riyht to 

However if Lhey cannot 

affonl Lo pr1y Lhf-~ [PPS I.lie riyhL 1H ill1H,ory. TL lH i l] usory 

noL beca1rne L-lw [JrevenLs it, huL because Advocates also have 

r i y h Ls .-1 nd LhPy Cc-HlllO L be f o rce<l Lo work for 

dnybody or everybody. Advocates may well refuse to work free 

01· for a norni ni'l l fee. Thus a p;-niper or ;-n1 indigent person or 

.:-in i nso] vent rni'ly not yet the servicPH of Advocates of their 

choice. They mc1y 1 i ke to have U1P best buL they cannot geL 

the best. They may then have to setLle for leg~l aid. Thus, 

ulLimaLt-dy Lhe riglJI_ Lo 1 Pyd l n,pre1-1en La Li on and Lo have an 

Advocate of one's choice 1s circum1-;;cribed by the capacity to 

pny. 1'0 bP not.Pd U1i-1I. U1e liiw .is not. vrohibitiny Lhe right 

represet1Li-:1L1nn of one'H own choi 

ThP argwnenls of Mr. Vi-:11:i(dar Seervai in 

of U1e right. of legal rPpreHenLd:ion of onP.' s own 

the 

attached assets bPlong lo n Notified Party. The arguments 

have been on the footing LhaL I.he NoLified Party could afford 

Advoci-:li·_es of his choi.c<~. ThiH rn;:iy not necessarily be true in 

Lhe case of rill Notified pdrLies. NohO(]y can claim that 

1s enf.it.lerl Lo sperHl sornPl>ocly Plse's rnonJ.eH for his 

defence. Such d U1 i ng h,.:is not. PVPII suggesLed. Mr. 

J 

~ 
Va z i f d r1 r· r1 n d that till 
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such time as ;:i Notified P;:irty J_s held to be guilty he must be 

t <> '"' i t1l1<><·1•11L. T!H•t·P c;i11 b, .. no <.]j Hpul.e with 

propositjon. However for the purposes of dislr.ibulion 

U,aL 

the 

Court is noL concerned so much w.i Lh the innoce(1ce or gui 1 t of 

Notified P,1rty. For purvoHPs of cl.islribution the Court 

is more coricernPd wi!.h HPPing have 

entered into t.rr1nsr1cLions in securities between the stated 

ver i od nc1 Lu re set 

ou.L 1n SecLi.011 11(2). 

67. 

Court ii. tli-iH bPen sPen Lhr1L rill Lhe Nol.i[iP.d PctrLies hctve in 

P.nLered into L r ii n s d c t j o rn-1 1 n securities during the 

pe.r ioJ. 

resulted 

The Court has Reen LhaL Lrans.:tcLions 

have ln large number of clairnH against the 

Nol.ifjed an(1 also of course in a Lirge number of 

c L'l i ms by LlH• Notified PrtrLiPH. ThiH Court h.=tH in an Order 

datP.d 14th December 1993 .in M1sc. A.t>I:JlicnLi.on No. 11 of 

and Misc. Petition No. 23 of 1993 held as follows:-

59. Tri my v.l<-'W, nl 1 U1Pse c1r91imPt1Ls overlook 

object and purpose for which this Act has 

enr1c Lecl. Thf• Cusl.odi,H1 is not. mr1king ,-iny cldim 

the 

been 

in 

any of the rlf:JfJl ic,1Lions. A]] LhaL the Custodian is 

doiriy 18 tlidl. hi' 18 bri119iny Lo Lh,~ n I. t,~11 Li on of 

I.he Co11rL f .:ict tho L t.hird pr1 rt i es are 1. n 

of t.l1P. f:>l""O[JerLiPs which 8L-u1d dLLdched 

lHHJPr LhP vrov181ons of LhP i'\r:t. There c;:;in he no 

1993 
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dispuLP. Utd L once LhP. property 

Lhis C:ourL hris powr~r Lo give c]irecl.ions in respect 

include 

to the 

of lhr1L property. TheHP. dinc>cLionH would 

d_i n-'cLions 

Custodjrin 

which 

Court Act 

Lo hdnd over, Lo U1e Court or 

(on behalf of LhP Court), the property 

LhP. Specictl Undoubtedly 

iR a very loosely drafted piece of 

1 eg .i s 1 d ti on • However t.hi s undoubtedly is due to 

the facl Lhat it has been enactPd under the very 

urgent. cjrcurnsLancps which then 

prP.VrlJ 1s ,1 rnatLer of common knowledge that 

lc1rge ;• 1no1n1Ls or public monf-~Y hove been Hiphoned 

of[ into privr1Le pockets iHHl inLo variouH other 

channels. Ti 11 cldl.P jt_ .ts noL fu]Jy known as to 

when~ Lhe public monies have been thverted. In my 

view, the purpose o[ Lhe AcL ls c.lear. The purpose 

of the Act is not just to punish the guilty 

persons. The purpose of the Act is also to recover 

the large amounts of public money which has been 

siphoned off. The Leg iH 1 alt.ire was [deed with a 

peculiar situation. It waB a known fact that a 

.largP -,rnounL of t:hese funds had been used and 

diverLPd 1n Lransact.ionR in securities. In any 

other it would have l>Pen diverted inl.o 

rhannf':'1 s. llndoubtf-!d 1 y the Le(Jislature was aware 

1.h:--il. by v,n·ious meLhods, 1.hird p;.irLy 

Therefore, 



Lhe LP<JislnLurP, without looking into each 

Th.is 

AcL 

cu rl.r1 i l or 

could not nhrogal.P ,d 1 

not 

dWdY third 

rjghts. 

r1brogate, 

pn rt y_ r i g h t H • 

HowPvPr, ri L Ll1P same ti mP. Lhe p11 rvose and objecL 

be dev is Pd for LesL i ng e,-:H.::h L r;-'I ns-:-1cL ion. 

such CrlSPS 

prof,n~ r t.y 

atlachrnent.s. 

U1P right, tit]P an<l interest 

Tn allot.her c,1seH, LhP 

was 1.o s up furl.hPr dPc11 i.nys. Thus 

Section 4 

in the 

no 

COU l'."RP. 

slat.utory 

r1ttc1chment was provided for. The Legislature was 

well awdt'f' 1.hnl. PVf••ry sin9le l.rdrl!-'ldc:Lion wo11ld have 

Lo b1~ Pn<111 i rPd i nl.o. The wholP. purpoHP. r:1nd object 

of LlH-~ Ac!. 1 s l.o ch.--irir1Pl I.Ii(-' 1-•ncJ_111 ry i nl.o one forum 

so t.hrll. c J n P ('. 0 lJ r I. C rl fl h rl V P. bf\ IO r P. l L the entire 

pi.cL11n~. Tl. is Lher<->for·p provi<lf.,d l.hr1L iL would be 

only Lhe Spec.i;.d C:ourl. which crin pass djrectjons in 

IL 

Special 

Court w h i ch \v rn il d U IP n d i s I. 1· i but. P I. h P proper Ly 

the rnanner ] ,lid down under s,~cL ion 11 ( 2) Tt 

prov id1-:'d, under SPcl.ion l 3 , Lhr1 t. 

pr.ovisjons of the Ar: t w011 l d preva i] over 

contrricts, ol.her Acts, DecrePs o[ Courts etc. 

in 

is 

the 

all 
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61 . It is also to be remembered that the 

Notified parties themselves would not have had any 

right in the public monies which were siphoned off. 

These continue to be properties of the 

Banks/Financial Institutions. Any properties 

purchased out of these public monies would not 

thus belong to the Notified Party but would be, 

really speaking property of the Bank/Financial 

Institution ~ose monies were used to acquire that 
//' 

/ 
/ property./ Thus the Notified Parties themselves 

would have no right and could not really speaking 

create any right in favour of any third party in 

that property. YPt. comp1Fd~<:>d righh=i, 1n favour of 

third pr1rties could not he auLom"3tic,:dly abro<;:Jated. 

What the Act provides for is recovery of properties 

not yet transferred and a logical and equitable 

return to the Banks/Financial 

by the Special Court Act what 

sought to provide is speedy trial of offences, 

immediate attachment of properties, establishment 

of a forum where all rights can be agitated (apart 

from trial of offences) and a final and orderly 

stribution of a]l properties. 

To 1.heHe iit'P noL <:r1HeH where the 

Cllst.od i ;-in s SPf-'k i ny Lo recovPr r1nyth.i ny or make 

posit.ion This ore caseR 

'I•' 
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wherein c1Ll.c1chmenLs and a 

sL.:if:uLory proviHion for cliHLribuLion of property 

by LhP Court.. TL is I.his CourL which has to recover 

for Lhf~ p11rp0Hes of effective 

disLribut.ion undPr SecLion ].1(2) of the Act. One 

of the main objects of the Act.being to recover 

large amounts of public money which have gone into 

private pockets and there being statutory 

attachments of properties of Notified Parties such 

statutory attachments would operate even if the 

properties are in the hands of a third party 

pursuant to an illegal contract. After attachment 

such properties can only be dealt with under the 

directions of this Court. 

~herefore be available 

All such property must 

for distribution under 

Section 11(2). (1-'rnph;-iHiH Htipplied) 

,j,' 

A 1 HCJ 1997 in Misc. 

Lion No. :i7 of 1991 I.he Court. hr1s held dS followg:-

i'\lso for adjudjcr1Ling on such clr1irns i.t 

nciL 

or h;.ivp cnmmitLf!d ;:in of(r~nce. TL iH sufficient if 

the dispul.P is 1 n respect of propPrLy of a noU f ied 

party. 

only pnivi<ll'd, !hr, C'11.Yl.odi,• n is sr• t.isfiecl Lhol. n 

person IS i nvo I v1-•d 1n r-111 offence relnLing Lo 

1 ri Sr0 <:1J r i I. i PH. Tri !.his cr1s1~ LhP 2nd 

HPsporideril. ts d noLifiPd I:Jr1rl.y. The di SI:Jll l.P I H in 

/ 
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respPcL of d cL:iim i-lrising Olli. of attached property 

of Tl. IH 11ot neceHsa ry thc:1L 

]st: RPHpondent must also have commitLecl i-ltl offence 

or U1rtl. d p,1rl.ic:u1rtr civil cldi.m or diHpul.e Hhould 

hrtvP <:1risPn din:~cLly c1s i:I. 1f)H11lL of .'iny offence." 

Tri dn OrdPr dated 22nd ,July 1993 in Misc. 

Applicat.ior! No. 9n of 1992 this Court hr1H held as follows:-

2tj. Thes<-~ 21re I.be riva.1 subrni8Hions hefon~ thiR 

Court. In r1l 1 honesty it rnw-,t be i:;1::.alf~d that the 

Lo bf.~ VP ry loosely drofLed. 

However this is clue to the presHing circumstances 

and !:he tJrgPncy then prPvc1 i 1 i ng. Tn my v.tew, Ul 

spit.P :>f this, the intent.ions ;:ind objects sought to 

hd vr~ bP.P.n b rouyh I. out. ~edly --~ 
th P. re i. s <J re a t f o r c e j n _t~ he su.ll!H-ic&Hci,en kh<i-t, ... p.r.iY..a.ie 

,-.-Ns•••••»~•••~•,~"<"••~-•••~•~•••' • •- •N•~,s•• ••• 

Hc>\,/e'!~r Mr. SeL.=i}v;,Hl has not even 

Mr. rights 

n~sP rv_f\cJ. Mr. S1-d.ci l Vdd' s Hllbm i HH ion hdH been 

thr1L LhP Sil id AcL pr-ovides (or dislrihution in a 

particuldr m;-irrnPr on1y. ThPrP Cdn dlso be no 

dispute wiU1 Lhe proposition the 

.interpret-.at.ion of a str1t.ul.e m11sL he one which must 

The quei-:tion is 

wheLher U1P int.erprr--'l.i-lL.ion souyhL Lo be given by 

the cusl.odi:• r1 is 1rnrP.r.1sonahlP, unjust: and/or would 
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1. n any wriy be vio];-,il.ive of i\rLiclP.s 14 or 19. It 

.18 ,1lso W('l sPl.1.lP.J principlr~ of i.n Le rvretc1 Lion 

1-.ha t the intP.rpret;:iLion mw-iL be onP. which would 

f1Jrl.h1•r I Ji,• ()hj,•c·I r () r· wliic'.li t.Ji,, 1\c ~ L WdH . en,H~Led. 
_,.,;if,,/ 

One has therefore to see the circumsLances un~; 
which this Ac!. c;-rn,e i nt.o ex i RI.Pnce dnd Lhe objecLs 

whjch a re SOIJ<jh L to be r.1chieved. The Act was 

flP.CP.SS i Li !_pc] by r'PdHOll of the unprecedented 

siLurll.ion whp rP in ver·y lrtr<JP .'imo11 n Ls of 

111on1Ps h;id hPl-'ll siphoned off into pr·ivol .. e 

vuhlic 

vockeLH. 

Most of U1PSP. monies CrltnP from Financial 

Tnsl.il.ul.ions r1nd/or B,n1ks. In my 

view, by this AcL the LP.gisLlf.11re therefore Hought 

to providP (l) for a spr>pdy l.ri;,il of offences; 

( 2 ) JmmPd.irite ,:.if.L~chmenL and thus free7.i.ng of all 

a sse Ls of par Li 1-•:-; 81lH_[Jf·'C Led l ri he i nvo] ved ., nd thus 

preventin<J any further transfers or alien;:itions; 

( 3) A rf-•rl sonrl b 1 (::', r-,Lionrll and equiLdble 

distribution o( Llie propprf.y by LhiH Court rt H it 

would !Ja Vf~ I.hf-• Loi.al vicLure. Thi H ldHt would 

en81u .. P r:1 PnH:h 8J:lr>Pd i £~ r ri~L,1 rn of rnon i.PH Lhr1n under 

I.he:-> f:Jl"f·'8f'til lP<jril syst.P.m. 

26. Thr:1L Lhese wpre I.he objPcLivPH i8 c]e.::ir from 

l hP _[J n) V I s I () ll s () r I. h (~ s r:I i d J\ (: t. • ThP f i r!--tL objP.cL 

IS clp;.ir ()t) A pL1in rPr:1clin!J or I.lie AcL. ThP sPconcl 

object. 1 s rich i PVPd by t.hP prov Is Ions n"y,--j rd .i ng a 

pPrson b1:,inr:3 "Nol.i fjpc}" nn prirnri [r.1<:r:-> s;-.1.isf.,cLion 

,,f//sc \Alc0~ 

.(

1/ ~-'-., -::,~r:; .. -;;;· -;-:-, (!,.~t>-
1r ___ ,.s "·''~,."' ~ 

( ' . . ·'·"" ';") (;--:.· ' 
.' - \ :- ::'.) -~ \· \' 

• ' I :•7 ~- ,'· •i ~ 
:. --r- \( :: .i . >cf. ~ )) I 
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by sLaLulory 

NuLifi,~d P,1r·Ly. 

is cle.i-ir from S1:>ci.ion 11. 

2 8 ••••••••••••••••••••• As is known, almost all 

the monies were siphoned off into private pockets 

from Financial Institutions and/or Banks. 

then been diverted into shares and stocks, 

It has 

various 

Private Companies, partnerships and 

Thus, 

their 

the businesses, or given as loans, etc. 

Notified party has in most cases purchased the 

property or asset out of public money. The money 

was not his property. It belonged to the Financial 

Institution/Bank from whose pocket it came. The 

object is to collect public money and return it to 

the Financia] Institutions and/or Banks from where 

it came in the first instance. This is clear 

because what is to be distributed is "property 

belonging to a Notified Party". This Court has 

under Section 4(2) the power to see whether a 

person is correctly Notified. It is o~ly after the 

Court is so satisfied that the distribution would 

arise. Thus even when private rights/special 

interests are created, it ie out of public monies 

or assets acquired out of public monies. As stated 

above in most cases, the Notified Party would have 
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Financial Institutions/Banks. Any asset bought by 

him out of these monies would 

speaking, held by him in trust for 

Institutions/Banks. 

be, 

the 

strictly 

Financial 

en'Le r.i .. ng 

inLo conl.ri--lcLs with i--l Nol.ifiP<l Pr1rl:y would gel only 

get 

Neg0Lir1hle 

Notifjpc] 

geL none. 

Th 

I.it.],~, c~ses. of 

TnsLrumenLs r1nd/or T( 

Pi--lrl.y h;:id no r.ighl, the third party 

Lhe 

will 

IL JS for I.his rPdH<>n I.hat i .. n Section 

l1 (2)(c) I.he words used .:ire ";.rny other li .. ability as 

may be specifiPd by I.he Specic1l Court from ti.me Lo 

time." (emphasis supplied 

tlii8 Court. JS concernec..1 

d r<--,. I> ind i ng. Thus, j L 18 Lo he seen thal thiH 

CuurL lir-~ 1 d Ll1d L Lhr~se i• re not. of Not.ifi..e<l 

Pr1rLiPs. These i--lrr-:~ propr-~r-Lies rind/or rnoni<~s whjch have been 

siphoned off frnm Bi--lnks r1ncl Fin,Hictr1l Tni-d .. iLuLions. The sc::1 ic..1 

to be 

vroperLies 

propert.y 

belong 

proper.t:.y 

lll<ltl I PH 

l n Lhr:1t 

to 

of 

on 

of 

I.he footing th;:iL Lhese continue 

Fi11,H1Cir1l TnHLil.uLi.ons. 

frorn these puhl 1c monies also does 

Any 

not 

I.be~ NoLifiPd P;-irty, bul.. JS re.-1 l 1 y th~ 

Findncii=il ln!->LiLuLions whose 

Lo il!'.fJIJ i r·r• 1 li,-il pro pr• t· I y. 'l'hll8, 

hr-' l cl Lh,• t.. a Nol.. if i ed Pr1 rLy does not 

t·ighL 1n Livour of third 

it 

have any 

parties 

where liabilities 

Admin
Highlight
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exceed r1 s Sf·:'i~ s, wh;-if Uie Notified Pr.1rty js seeking Lo do is 

not spend his own money or pn.>f::>e rty. The NoLifi.e<l party .18 

seeking Lo s_pend f?Ub l i c money wh i c:h belongs to Banks and 

F'in,1ncir1l Tris! it.111.ioris. l\s UH,' prop1-•d,y is l.o be returned Lo 

Lhe Banks ond Finr.1ncL:il Institutions, till ii: is so returned, 

.i r. wi 1 l hc1ve Lo bP prpi-lf~rved , prol.Pcl.ed dnd/or ~HJmented. IL 

i s preserved , I?roLec I.eel d nd /or r1 u grne n Led no L [or Lhe Not-:. if ied 

pd r Ly bul. on hehr1lf of I.he PdrLy 1.o whom iL wjll ultimately 

protection be reLllrned. Thus f~Xpenses for f:Jre8PrvaLion, 

,-rnd/or augment.r.1t ion of I.he propPrt.y cr.1n dn<l wi.l J bP incurred. 

However a NoLifiPd Pr.1rLy having no right to the money or the 

proper Ly cdT111ol cL-1 irn U1dL i L be w:-;ed for the defence of his 

person. He c;-innol. c];.iim that public monies be used 

deft,"nce. To r1<:r;p1:->I, such dtl i-lrgumPnl. would r1mounL Lo 

for his 

al.lowing 

the person who siph<>ried off the monies Lo then being allowed 

t:o use Lhe mon i PS for his own Pn(h1 i nH tedd of returning it 

Lo its righLfu] owner. 

71. Thus it sonly in cnses where the assets are more 

than sufficipnL Lo mP.PL t.he l idtii 1 i Ly th;:it .it con be said 

LhaL the Nol.'1fipd PdrLy is seeking Lo spend his own money. 

iL is only .in U1osf~ c;.;ses U1dL I.he Nol.ified pdrLy crin insiHt 

Lhal he be al lowed Lo 8pend as h1~ ] jkes on his own defence. 

72. The Court: hr:1H hp.fore iL a picture of whot are the 

dHsel.s ;.ind 1 irihi 1 il.ies of Notified Pr.1rLies. Undoubtedly thiH 

picture includ<-•s pending cL,1ims ;.iy;.iinsl. Nol.ified Pi:lrLy and/or 

by Notified Parl.ies. Tl. is correcl Lhr.1L till there has been 

adjudic;-iLion o f L hose c Li i 1rn-. t.lv-• f u 1 l d II d 

~----✓ ::c--\A~L ::::,-,,. 

(

.1/{~:,C cO -..::: 
0 ,..----- 0~ 

,--"':<oe,'l.'ons. in-.... ly)~· 
'"'<:-" S<>' \ (;..._<- 01/, ·. 

. ( '-- p,Jr,~,., r, ' \ I I ' ~,;;.,:~,/:i ,:_. \' 
! ; :7 ,;> :'\, ;. 1) \ 

\; \ :., n. \ c' \ • :; ) . 
\' • • Q. >-' ,,. .\ .;') ,'"j 

', ") ,' , ~ -· :'. .,,- .,,~) If 
'-.. ·- .. ,_ ... _, .. _,,' // 
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would not. be dVrl i L1ble. HowevP r·, 1. n md ny Cd HPH the Court has 

befon"! it, 0 nh-• rs i SSlH-'(J by the Income Tax 

Thr-• S11prP11w Court. hr1s ri:-~cPnL l y 1.n ;.iq Order di:iLed 

1.8Lh 1n Civil Apped] Nu. 6323 o[ 1995 held that 

Lhe Court. hds no f:JOWPr Lo Hit. 1.n Apper1l over or 

overrule Orclr~rs of the Tdx Authorities. The Supreme 

Court hris held LhaL U1e only vower of Lhe S.1:Jecia1 Court is to 

determine Lhe priority 1n which Lhe clr1im upon the property 

under aLLH,hnir:•nL 1s Lo be paid. The Suvn~rne Court hos 

Lhe L;-1 x i,,bil il.ies of a Notified Party along with 

held 

the 

of. prioril.y ;rnd iri full. Thi:-• S11pn-•11H~ CrnirL has held that 

relrll.iun Special CourL 

has on]y U11, lirnit.ecl power Lo c1eLr~rm.irH·' what, hi¾vi.ng regard 

Lo Lhe f1rnrls dVdi L-ible, cdn he pdid .e. whether LhaL clai.m 

can be pa j d J n f u] ] or on 1 y 1 n pii r L. The Supreme Court has 

held that. if rHlY cL,iirn 1;;--uinoL he f:JdicJ ,n [u]J Lhen provision 

wil 1 have Lo be rn;.Hle for the br:1L:u1ce. Thus, so far as the 

concerned, 

this Court j s bound Lo pr.1y Lhr->.m 1.n fu 11. Therefore in cases 

where the Assr~sseJ Cli:!imR of Lhe Tncome Tr.1x Depart.rnent exceed 

the available assets of a Notified Party, the available asset 

w i l J t.o he usf~d Lo pi• y off t.h,• t 1 i,-ilii l i.ty. 1n Ruch a 

fees 

or 0U1Pr pxpr~nsr-•s. Tn l-11Jch r1 <'i-lS<·' l.111-• NoLifiPd Party .is .in no 

hel.Ler fJOSiLion lhr1n rc1 [li-llll:J<->.r <Jr· r1n indiyPnL perHon. If t:he 

me> ri f-~_i' 

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight



-

G1 

ilJusory. TL 1s illusory nol hPcduse the 1dw prevents it, but 

LhP t'(' 1 s no !TH ir H-.· y • T L m 1 1 s I:. d 1 s () h P rnenLioned 

Lhe 

Assessed c:lr1im ()r L~w Tncome Tax DepdrLmenL. However they may 

not be snf"[icienL Lo meet nll Llw clnimH ancJ linbiliLies of 

LhdL NoLif"ied P;i r·Ly. of f_hf'Sf~ c:1;.iirns not yet 

that adjud.icaLed upon and/or 111rc1y noL be dPcided dl. Lhe Lime 

Lhe CourL is consiclf~ri_ny n-dPase of monies. However even 

such Cdses the rourL cnnnoL presume Lhi-iL the pending claims 

are unjusLifjed. The Court will hi-:lve Lo keep them in mind. 

If hy doing so the Co u r I f i_ n d s th ii L t.he i:¼ss,~Ls are not 

~rnfficienl to rneeL the liabilities Lhe Court still cannot 

releaRe monies, which are likPly Lo be public monies for the 

privr1Le ch~(ence of Lhe Notified 

payment can only be mn de whf~n i t 

P;.irLy. In 

IS f i Tld 1 ] y 

that. 

ch~c idecl 

case 

Lhal 

also 

the 

monies are lTlOTllP.S bf-'. l orig .i ng to the Notified Party. 

73. I.his Wi-:!S poi nl.Pd otiL, i L waH HOIHJht to be 

sllbrniLLed LhriL Lill s1ich Lime aH NoLifipd Prirty js convicted 

of dtl of"fence, i L c,-urnot l>P sd i.cl Lh.JL Lhesp assets would be 

dViii]ab]e for disLrib11Lion. TL Wrl s s11brn i L LPcl Lhr1L till that 

Lime i L could 

lt JS correcL LhaL Lhis Court 

1 993 

can Lake p L--w e a No L i [ i e cl Pa r Ly 

assets. public 

in dtl Order dat:ed 2nd July 

distribution 

m11sL be convicted of an 

offence. Tlowc-•vpr·, ,,1hilsL so sLiil.inSJ U1e Coud. hiiH overlooked 

111 dTl On]r~r cL1ted l:iLh ,Tnne 1991 1n Misc. Application 

No. 57 of 1991 the rourl. hPld dS f"ol l()ws:-
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"Al so fr i r- r1dj11dic:,it.iny on such cl;.,irns iL l.H not 

TlPCPSSd r-y U1,cit. d]l f:.J,cirLir-~R shrndd be notified or 

have cornrniLLed rltl offence. TL is sufficient if the 

di spu L(~ IH 1 n rPHpei:L of f:.Jr-<>pr-!rLy of a notified 

party. 

only 

As staLP.d above a person would be notified, 

f:.JrovidPd, U1f, Custodian iH s.=.tisfied that 

fJP rH<Hl IS involvPd I ll rl II offencP relc:1 Lj ng 

l.r,cinsr1cLions in SecuriLiP.s. In Lhis cr:1se the 

ReHf:.J<HHh•nL is rl noLifiPd pdrt.y-. 1'l1<-" c] isvuLe I 8 

a 

Lo 

2nd 

1.n 

rPsp,~<:L nf ;.i c];-iim rlrisiny 011L of r1LLr1ched property 

of U1 P 2 n c] Res f:JO n d P n L • TL is noL neceHsary Uwt 

lsL RPSf:JondenL must ;-i]Ho havP comrniLLed r1n 

o r L h;.; L rl p ,:..i r L i c u l d r c i v i l c Li i m o r d i_ Hp u Le 

offence 

should 

hdve 8ris1~n clin~cL}y ns 0 n-~suJL of any offence." 

i-'l.n On]er ddLPd 22nd ,Tu]y 1993 in Mjsc. Applicdlion No 

of 1992 this CourL hc:iR held as follows:-

"Also this Cou r- L dealing with distribution of 

properLiPR of Lhe Notified parties would have a 

complete picturP before i L. Tt is .i.n ;-. powilion to 

;-isr,prLain wheLher LhP NoLifiP.d f:.Ji-l rty has used 

moniPs of Riiriks rind Pin;-.ncidl TnHLiLuLionH ,HHl how 

and whe rP. iL i8 so used. TL is correct that the 

jurisdict.ion of normd l c Iv 1 C:ollrLH IH noL done 

r1wr1y w i Lli. Ru L ,Hi odd i L ion;,i l f o rnm is vrov i_ded for 

P n fore PnH-' n L of 

d i s L d lrn L i o rt • 

riyhLH and <·lr1ims hy 

-·----~ .......... 
~ <- c\Al Coi./;:,,~ ~ 'C, ,.-~ ---.--._ I )'-. \'\ 

C-,' r •,ens ,ri s ,...._ ' ✓ r c"' "C' ' 
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j) , 

y 

Tn 

nur 

view, 

for 

unreasonable 

c1assificdlion 

of 

In my 

meant 

public 

mon1 .. es dnd for return of the sr:1rne to the 

Lhe 

bodies 

first [ rorn who~HJ it wenL oul in 

instance 1n ,::i_ speedy rndnner." 

Further, J_ n an Order 3rd August 1993 in Misc. 

i'\pplic;::ition No. 120 of J 993 ,:irid other connec:ted 

Lhe CourL h,H, ,• lsci hi-->1c] r1s follows:-

Applications 

'T'his Court has been because 

public mon 1.es hr-1ve been s i phcir1Pd 01JL from Fi nc1ncia] 

Trl!-d. i I uL i <His ;-111d/nt· R;-ir1kK into pockeLH. 

fnHn c:rimin;.d I.rials, I.he Court has under 

Section 1 1 of Lhe Special C:011rl. AcL, Lo off 

]i.dbilit.ies therein. This 

from property belonging to Notified Parties. Today 

Co1J rt. 

speaking 

c;-nrnoL i.gnon~ t-.tw fact.. 

when these (Amily members run 

CJPneri-J 1 ly 

businesses 

dS d group, IS large amount of 

jnLerlinking. To(L-iy lhe Court dor:>8 not have before 

j t a s sets r1 n d J i ab i Ji t. i es _p i c tu re o f any of 

In my view, the Court must 

for I. h <' 110 I. 

i n d i v i d 11 ;1 I s / F i nn s / P r· i v r1 I.. P Lirnil.Pd CompaniPs r1 re 

part. of" I.hr' sr1PH' 1c1mi)y yrotip ;ind Wf•rr-> cdrr·ying on 
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various busirn~sses ds such. 

F11rt.hPr 1n my view, the CourL JH noL 

jw-d. cons Li Lti LPd nH~ re 1 y l.o c:ondtJc:l. tr l ci 1 H. • Under 

Section 1 1 of this A<'. I., Lhe C.ourL 18 i:llHO entrusted 

wll.h Lrn k of p,-1 y i fl(J of f 1n I.he 

manner prima facie 

appei:!rs (J C:ourL rnon1Ps which 

Hiphoned off hdve <3one inl.o private All 

t-.hese lsL to the 

LhPy 

NoLified o r· no L , th P C: o u r L i s P n L i t 1 Pd Lo 

bound Lo c;; I l 11pon thesP pr) rt i es Lu di He lose 

,-ir1d/or 

lheir 

r-1nd l.o PXplr1i11 dH l.o how LlH•y hrtVP come in 

Even if these 

partiPs hdd no!. br~en Not i r jpd, T L-1 i l Lo Ree how 

U1Py C:OIJ l d Lo (JIVP. 

inf O rnkl L lo n 1.o Uie f'.tnd.od i ,:HI or I.he 

j nforrn;-il. ion is necess;-iry Lo find out 

111< > fl l (' S 

LhP relevant 

f'.ourt.. 

whPLher 

Th.is 

any 

of 

Thus 

c: i.vi l 

Lhf~ disLribuLion .I H of 

l ir1bi l i.LiPs ,-1nd claims. J H also having 

civil jurisc]icl.i<,r1. Tl. hr-1s befon, i L a picLure o( all claims 

;.ind li,-1bi l i Lir>s. Then~rnr·,,, Ll1P Co11rt. knows whnL c.1re the 

liabiliLies ,ind f rorn sort of Lrans;-icLinns these 
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liabilitiPs Thf• Cti11rl_ ha8 RePn that. .in most. 

Lh,~ a rP L n LrrinHr1cLions in securities 

during the s l.d LP cl pP r i od. If U1r1 L bP so, Lhen there is no 

rr~;:i son why liabilities C,HlllOL and Brioulcl not be 

distributed rnPrely hPcr1usP the Nol ifiPd Party has not been 

convicted of ;-iny off1-!flCf-!. It muHL however be mentioned that 

Lhis quest ion h;-iH noL r1 r I sen for dee is ion .1.n this case and 

the to be 

( i na l . ITIIJHL hP consjclerpd Lo mere .1:1rima facie 

obser.vat:ions Li 1] Lhis queHtion 1.s decided in r1.n 

rn-"¾Lter. F,vPn if iL 1s h,-.ld Lhr1I. Lhf•rP c;-i11 bP no 

appropriate 

d.iHLribuLi.on 

Lill the Notified Pr1rty 1s convi.1:Lr"d, ever\ then 1n cases 

where Lht.:! nHHr~l.s are noL suff_iciPnL Lo meeL li<'lb.i]jties, the 

Court Ci:lnnoL rfdP.aHP monieR till all criminal caseR end. The 

Court 

cases. 

r.annoL prPsume U1iit. I.he- prosPc1.it_ion wi 11 L=d l in 

presuming 

all 

that 

NoLifif~d p,• rLy 1s guilty. All t.haL U1P Court JH Haying 

that assets crc1nnot bP. ii l lowpr] to hP 1Hied Li 11 the matter 

finally decidPd. 

74. • f.:I • not. 

1-niff.icienL Lo mr-•f•f. U1P lir1biliLy U11" NoLifiPd Parl.y 1H .1n no 

hPLLPr poH i Li crn Ll1,-ir1 ;,i pr111pPr or ;,11 ind i gPnL pen·H>r1. the 

j s pub l i <: rnon i f':H which h.;ive to be 

cannot 

T r I h ,• I h~ so , U 1 P n L he so - < • r1 l 1 e d r i Sl ht Lo have 

of onP' s owr1 c·l10 i c·1-• IS i'Hl i l l usory 
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right. As sL,1l1•cl can be 

imp]iPd, LhP <:ourL <>Ht never exercise Lhe power. To do so 1.8 

Lo ;1} ]ow an ind iyPnL or d pauper NoLi f_ipc) Party to use public 

monies for hjs own private defence. To <lo so w,ould mean to 

puL the Not .i r ied Prl rLy on a pede!-ll.d l . TL would mean that d 

private citizen who is r1 f?clllf_)f~r wo11ld have no right. to insiHt 

that he get n-'prf~8ental.ion of hiH choice, 

Notified Party wi 11 get a right to use f?Ub 1 .i.c morn es. 

but a 

It is 

because of Lhis no provision in 

;;] 1 Huch caHP!-l, I.hi• <:c,urL wi 11 h;.ivP Lo dHcerl.c-1in whether the 

Tf the assets 

fl() cli f [ i c 11 1 Ly T n L h c-1 L c ,i He right 

or 

Notified Pi'irLy heci-iuse 1.hP surplns i-iSsets would 

belonging Lo 1.hP NoL if i ed Pa rLy. However, when 

are not Hufficient Lo rnPPL ]ir1hility then it is 

to 

be 

the 

by 

legal 

the 

assets 

aHsets 

clear 

the assets (which are ;.1vr1ilable) arP dVnilab]e on1y for 

that 

the 

purposes of distribution r1nd pr1yi11y of il l the l .i.abi 1 ities 

mentioned undpr Sf'cL ion 11 ( 2). They (:drrnoL be (etlered awc1y 

or used for ;:iny other Lhr1n for pr-eHervation, 

proLPci. ion ;1 ricl /or ;-'!11gmPnl.dl.io11 c>f th,• ;1Ll.,ich,-•d d!-lK<~LH. The 

s.-=ime would h;ive Lo be preserved ti 11 it lH decided that the 

s11fricienl. Lo rneeL I irlbi ity. They cannot be 

d l ] owed Lo he fr· i t_ Le n~d ;H.;:ciy. T n all s11ch criseH Lhere is no 

m(iney l,p]ongi11y Lei I llf--' NoL if i Pd Pd r-1.y wh i c:h he f ref-dy 
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svend dS he likPs. Tf Lhere ts no money belonging to a 

Notifipd Pr1rLy LhPn Lh1~rP is no question of release of any 

mon.lPS by LhP CotirL rn L-ivour of d NoLifiPd Prirty. AH stated 

;;hovp, Lhe Notified Prir·Ly hr1H d riyhL to lPgn] refJn<-!sentation 

of hi..s choi.cP. H<~ 1s ;;Jwnys fn-~e l.o convince the Advocate of 

h:is choicP clearly 

under1c1tood U1r1L U1P C:ourL 18 noL rp]p;;sing ;;ny amounts for 

such appearances. This because the Notified Party does not 

have any money Lo f:Ji'lY Lhl-~ Advoc:nLPs 

75. From lhe above, it is clPdr lhaL the right of a 

Notified have 

legal represenL1tion of his choicf--! is nol curt.ailed by the 

sa.id Act.. Thus, t.he Ac·t .ls not OfJPn to any challenge on 

r:oru-:;titutionr1l gr·ound. However, LliesF: rights :,Land curtailed 

by U1e f;.icL I. hr1 L U1erP ..-1 re no fundH dVrll L-ibl e whi.ch 

NotifiP.d Pri rLy <:An Crt l l his own fundH. All funds which 

avr1il;.iblP. rl rp, I ll c;; ses where 1.hP dSSPf. s ..-1 rP. 1eHH Lhan 

] iabj l jl:.y, v11b1 it· (llnds aml public· rnon1es which have to 

the 

are 

Lhe 

be 

reLurnr~d Lo Lhe B;:inks ;,-ind Findnci,-tl TnHLiLutiorrn Lo whom they 

belong A.nd/or 1ispd for pr1y111ent of 1 i r1hi i t_j es RP.L out in 

Secl.i.on 11 (2). T f I.he Nol.if j P-d Pd rLy h..-1s 110 monies Lhen the 

Notif:ied Party 1s 1n no hetl..er posit:ion thr1n a pauper or an 

indigent pPrson or dll insolvent. Th11s U,e Ho-ca] led right Lo 

have legal representation of his choice even though not 

C ll r L i-'l i l pd h y I h (' 7\ C I.. I s i ll p f f p C I. rlf I i 1 l 1 JH () r y r i g h I. • 

76. Th:-J I. t.h is is UH> posi1 ion is Vf~ry cler1r. from the 
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legal PX.EJPllSf'S l..}1p of defence, 

SJ?f'!cific,:i]ly su pruvich~s. As LS seen the Legislature has so 

specifically providpr] 1n SPcl.ion g( 1) (a) of thP Crimin.il Law 

(Amendment.) Ordinance. As is seen I.hat Ordinance is still in 

.force. If the Lf'gisl.:-d .. ure w;-n1i.ed Lo spPci[icHlly provide for 

of ]1;,ynl expenses in criminal matLer.s, i r n~specti ve 

of wh<~Uier !..he .:-issc-->l .. s were more~ Lhan sufficient.. l.o meet 

liabilities {) r· fl()I.., T,r~(J isl,~ LnrP WOil] d have 80 

spr>c• i f i c•;i l l y I' r·c > v i l 11 ·r 1 • Th,• f,i<:I I.Ji.ii.. 1 lic•y ]1dVP 1101. Ho done 

c: l Pii r l y indicnl-Ps l..h;-il_ Lhe Legis];;l..11re did not. wr1nt public 

privctLe mon 1 es 

dfcfence of Not..ifjpc] Pr,1rL1es. intention of the 

Legislature 1s clear. Pulil ic mon iPs <:<-in be uti] i .. se<l only for 

of the l i.=!bi l i ties in the priority set out 

l ll Section 1 l ( 2 ) • 

pa..yment of Huch <~X{Jf'.tlSP.S .=!S Lhe Not. Lf i Pd Party 

not othe,rwise. 

77. IL rnust be mentioned thaL Mr. 

desire8 

Seervai 

contP.nded U1,1L 1..he Crirnin;.d Lc1w (AmPndmenL) Ordinance is 

prP-c:onsLiLuLiond] l -1 w. 

enacLment of I.he Con!-<Lil.ulion r1 ny .1 r¼W 

right. would hP 

that 

which 

void. 

after 

sought 

I fail 

for 

buL 

had 

a 

the 

to 

to abrogr,1Le 

understand t.hiH. The Crimi11al T,,-iw (Amr~ndmenL) Ordinance 1944 

Lo (jlVP r1 r i yhl.. l..o n~c1~ 1 V(->, from rILLached dHSets, 

monies for l eg,-i 1 fpes. TL provides fur d right wldch u:1 1.. ll 

keeping wi 1.h ! .. he Criminal 

( l\mP rHl 11H • n 1 .. ) () t·d j lld IH'.P <>Hl hdrclly 8did Lo be 
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unconsL_i LuL ion,; J. 

78. To ,-,um up Uip sd id Ac 1. provides no resLrjclion on 

the right of lr-•9,11 rr·prP,-,PnLr1Lion or onP'l-l <~hoice. Th i.s Act 

pL=ices thP Notified Party in the sdme position aH any private 

citizen. T f I.he NoU f j e<l Party hc1 s capacity to vay he can 

c:1vail of 

matters 

however, 

indigPnt 

irrespectjve of 

choice 

what sort of mdtter it 

he has no c;:ipac i ty lo pay, then like 

perHon, his right would bP illusory. Tt 

is. 

any 

18 

al 1 

If, 

other 

quite 

clear thaL vublic rnon1es cannot he usPd for the purpoHes of 

allowiny !:he NoLi[iPd PartieB Lo l1ave leg,-d revrPHenLaL.ion of 

Lheir choice. Tf U1aL wen" to ln~ ,.;o, LhPn it would mean that 

a Notified Pr1rl.y i_s liei11y funded by U1P Ranks and Financial 

1nstiLuLjonH for hil-l own clefence. TL would then mean that a 

NoUfied monies 

dre being used for his own defence. ThiH, the Legislature 

could nevP.r and Hl:)Pcificr1] ly nol so 

provided. IL iH only in such r.aHes j .e. where the assets are 

not suff.ic.ienL to n11,~et Uie li;;hilit.iPs, 1.h.-lL the C:ourl. has to 

consider whaL is Lo be done. 

79. As hr1s bPen sPt out PnrJ i.er, Mr. Seervai relied 

upon Sectior1 75 (2) of the PreHidency Town Inso]vency Act and 

the corresponding Sect.ion 66(2) of Lhe Prov.inci.al Insolvency 

!\ct. He sulim.iLLPd Ll1r1L pven in cdses of insolvency the Court 

Wlu-d:her 

or rPlPrJSP Advocates 

rf-'PS IS 1 I fl my V j f'W r d dPl1,-!l.rdl] f-' (jlll-'!-d. i (Jt). FvPn i f SIH~h a 
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WdS LhPrP, the c1uLhortLy of Rrit.iRh Folding Pred Co. 

wrn1 l d s11t.39est tha L Huch fees can 

a 

or prof i L Lo I.he P.sl.r1LP.. must be 

For oLhPr purpoHe.H no 

s1H~h powP.r P.xisLs PiLhPr i.n LhP TnHo]vP.ricy ]dw or in the said 

i'\c L. HowevPr, it. 1111isl bl->. mPnLionf•d l.hdL if LhP drgumHnt of 

Mr. Seervr1i IH bP. hP.ld thaL 

Section 7 ':i ( 2) of nsolvPncy and 

66 (2) of !.l1P Pn>virwi;i] lnsolv1~rwy i\ct 

Act 

permit 

Court Lo jt 

wo11ld strengU1en Mr. Robde's s11bmi ss ion when the 

Jt would 

not so f:)rov i d1• i I c 1 er1 r· 1 y <1<H·'H 1101. so dPs · re. 

no. Thus, i.<J su111 11p, j L w i 11 lic1vP Lo l>P he] cl U1r1L for 

I.he I:JtlrposPs of prpser·vrJl.ion, I:Jrol.1-•cl.ion ;..nHl/or ;;.iugmenLnL.ion 

·of thP. t. he C:ourL power to incur 

PXpenSPS. This i r· t'f'Hf.H'<'. I. I V f' of w 111 • '- h.e.r· 1.hP dHHPLH are 

sufficieril. l.o 111PPI. I.he .id hi ] iLies or not. This power l.H 

given to CourL so U1;.il. 1. lH->. dSSPI s d t"P i-!Vd.J ldble for 

distribution This power of Court wo11ld only he where the 

li.dh.iliLy JS no!. of r1 ri,d.un,' which fc1]1s lln<li>r Section 11(2). 

T r r1 1 i r1 b i l ·,_ I. y 1 s , , f ;i n r1 L ll r· r, co v (~ t· (~ cl h y sf-> r: L i < Hl 1 l ( 2 ) , then 

which 

t Ii<' prt>Hi~rv<il.ion, 
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protect.ion dnd/or 

may, tn somP c;.:isps, h,-:ive already hPPn .incurred, trnL the Court 

would st.111 l>P n"quired to pc1ss srnne din~cl . .ions 

for preser.vr:¼Lion, protection and/or augmenting 

Generally these would be in the niiLure of revenue 

or 

the 

orders 

asset. 

expenses. 

T f without U1e sancl ion of the Court r1ny !c!XpP.nse is incurred 

;.:ind LhP Court. is LhPn noL req11ir<Jd Lo pass c1ny direction or 

on]P.r then i_t hPcornes i-i l iabil iLy un<h~r Sectjon ll(2)(c) and 

Cdrl ThiH .l n 

spite of ffli-i y purportedly 

incurrPd LhesP for Lhe of prPHPrval.ion, 

protection i-:lnd/or i-i11gmentdLion of the ritLdchPd assets. This 

his 

for 

dS st.aLPd r1hove, Lhe NoLifipd Pdrl.y Ciinnot on 

own decjde whriL is n1,->c;essr:1ry dnd what is not nPcesHary 

preserv;::iLion, prnLf::'cl.ion c1nd/or <l1Jyn1erll.al.ion of I.he a Lt.ached 

fL JS only Lhis Co11rL whjch Cd ll HO decide. The 

Notified p,:.irly c;..innoL put I.he Court t.n ,-Hi i-lwkwdn] position of 

having to refuse or c11t down f Pes or expenHes r.1fLer third 

p<lrties have aln'ddy de.-1lt. with U1e Not.ifiPd Party on certain 

expect;:itjons. 'fhP r.ourL could never be prPsented with a fait 

;..in opporl:unily Lo NoLifiP.d Parties Lo suhsl.dnliiilly 

give 

deplete, 

i f not exh;-iusL, UtP i--lSSP.l.8 .-:ind/or Lo receive 

serv1ces dnd for 

for pr,~serv;..il.ion, proLPcti()n ;,ind/CJr r.1u9menLation of 
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whPre. no rf~PS sho1ild lJp rP.1PasPcl. 

HJ. J\s spf. out r1bove Mr. SP.Lr1]vr:1d hi:ld poinLed out that 

there are many civi. l mr1Lters which ;-irp not. for presf'rvat.i.on, 

protection and/or .:iugrnent<:Jtion of nLt;.jched assets. He had 

also subndLh•d Lhat. U1Pre were HomP civi.1 mr1tterH which 

by rP.cu-1011 of impropriPLy on part. of Lhe Nol:i.fied 

party. Mr. SP L-1 1 vao hnd subm i I. LPd l.h;:i t-., PvPn though the Court 

has powers it. should noL n~]Pr1SP fe.es in s1lch matters. He had 

,11 so suhmi t.l r:•d l.h;1! ft•f'H cr111nol lH• ro r 

rendered Lo Bobde had 

also suhmiU.,,iJ i.hr-1t I.hf-~ Crn1rl. shollld f:JrPRct·ibe U1P fPeH which 

iL will n~]Pr1se. This C:ourl. hr-1s 110w held LhrtL 1n al l 

Pet.it.ion!,, U1P claim falls unclPr SPcl.ion 11(2)(c). Thus HO .far 

,Hi TH~C P. i,H! a ry 

to t.his P.-1ymenL under 

Section l1(2)(c) will only bP mr1rh~ provided .q]l other prior 

lirtbilil.iPs .. Hurp] llH 

distribution it. w.il] Lhen be rnoniPH of U1e Notified Party. In 

Lhc! t caHe, :11. I.his HLr1ge, Court. reaRon 

why payment Ahould not be made for services already rendered 

to a Not if .i ed Party or at. h 1 s behest Lo somebody else. In 

that case C:ourL prima-fa~ie sees no reason why payment should 

not 

fePs prior l.o LltPit· bPing incurred. Those will bP de:1.lL 

thiA 

today 

with 
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Hep;:.i rate l y. 

82. Tri wher·p Appl icr!Lions are filed prior Lo 

for preservriLion, f:Jrotectio11 .-uid/or augmenL;::itipn of att.ached 

However 

the 

Lhe 

f'.ourl. <>Hl rele;.n;e monies to pay for 

Co11rt. muHL KPPf:J in mind U1e f;:ict 

the 

that 

PXpenHe 1s ne<·ess;-iry Lh;,n LherP Hhoul<.J be no WrlHLe of 

Hame. 

if no 

f'llblic 

rnonieH. Tf the Court d<~cich~s 1:hrlt the Pxpense .1H neceRsary it 

other CilSeH !:he Court woulcl hi-lve Lo sef~ if the are 

Huf(icienL lo m1•f•I I.hf' i,d,ilil.iPH or noL. Tf UH~ i-iHHPtH are 

not sufficient or nol likely Lo be Hufficient the said Act 

does not provide for release of monies for other purposes 

j r1 C ] U <J j Tl<:} f C n· 1J r j V ;-i I_ P. d P. ( P rw e () f U1 P. NO I. i [ 1 P. I] p ,3 rt y • 

83. WheUier r111 expenses Is necesHary for preservation, 

protection assets wi 11 

No hct rd and 

r o 1 P c: d n he ] rl .i <l • din~ction or 

where the 

Order .is r1lm0Ht a formr1ljLy. These U1erefore do not 

any AdvocriLP or le9r1] rPprPsent.1Lion. For example, 

n~quire 

release 

vayment 

of renls/sociPly ch:-ir91's, permission Lo leave the home town 

etc. f:Jt'PSP rvr1 t ion, protection 

and/or .:.:nigrnr~ni.al ion, LhPHP are not rn:• LLprs wherP any Advocate 

JS required. pr->rsons a re regularly 
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;-ippearing .lTl pPnmn ancJ obi.dining ord<:'tH from t-.hiR Court. The 

Notified Party c;:in ri1so personally r.ipproach the Court. There 

.I H no rPdH<Hl why, I 11 where U1P are noL 

sufficient to the li.::iLilily, r1ny monies should be 

released for su<'.h PXfH:>nsPs. Also 111 cr1ses where attempt8 are 

Lo improprieLy of U1P Notified Pr.irl.y or duP l.o dn i-JLLempL t.o 

LherP , s no rer.ison why good Pllh l j C Monies 

should s £:ll·' n I .• Thr• Nol. i r i Pd Pr1 rt y Ci-Hl hiH 

Pxplan,:.iLion Lo 1.hP C'.011,L persondlly. Th11s, no mon 1 es can be 

84. 

a p;:i r Ly • 

Tf 

Tn , 1 I 1 c· iv i l 1~r1SPH wher·p sornt:> quei-:;Lion of law 

involvPd U1e CusLodi,H1 would be 

The C'.usLodi,::in is r1lwdys reprPHf'~ntecl hy ,'Ht Advocate. 

proLPcLion ond/or 

augment;:ition of the ;:itLadu:~d rlssets of a NoLified Pr.1rty, the 

C'.11Htod i;-in Pr•li I ions/i\ppl iciiLicrnH. In 

fac:t rlL one sLr.19~~, Lhf:' C1rntorli.=H1 W,c¼s filing Applications for 

snch pu rpos(-'S Tn Huch CdRe, 

i H tl(> con f] i 1·L of i nt.,~rPsL b1-0 Lwt"P.t\ thP Cui:;Lodian 

Ll1P Nol.if i Pd whP.n 

CusLodir1n f i l Ing Sll<:h App 1 i c d L i. c Hl H , this Court 

W<lH for Lhe NoLi fi1~d Pr1rLy Lo fi ]p s1H;h App] icati<rnH and that 

LhP C'.1istod i ;-in 11i;.1y, if hr-> w;..is HO dclv i sPd support. UtP NoLi fied 

Pr1rty. was not. 

to 



.. 

if U1P NoLifiPd Par-1.y ('.OUld nol afforu Lo legal 

Now U1c1L LhP quPsLion h,::is r1risPn, 1.n my vjew, Lhere J.8 

nothing wrong ltl U1P NoLifiPd Pi'.lrt.y <JPI.Liny t.he CuRLou.ian Lo 

f i.le or AJ?pl j cr1L ion!-l/PPL-i Lions which are 

pn~servation, prol·.Pcl. ion, iHJ <J m P II L d t. i o n a n d / o r recovery 

for 

of 

;:il:t.::iched assets. This !:Jt"ovjded Lhe dssPLs are nol sufficient 

tu meet the 1i;,bil.iLiPs. Clarifif~d Uictl Lhe Court .18 noL 

open 

to the C11!-l Lod id n to do r3 s ;.:idv i !-lPd by }1 is lawyers. If the 

then C11Hlodian 

personally 

choosps not Lo ;.:issiHL thP Nolifjp<} party can 

ripprodch I.his Cotirl.. SirnplP TTJdLI.PrH c.:in then be 

disposPd off wit.hciul. inLervPnl.ion of ldwyPrs. In case8 where 

i t. l.S I.he C:011rl. wi 11 t. r y rind J?roviue 

r,issi81:ance. Tn c;..u-;ps which iirP for recovPry of assets in the 

hiclnds of U1ird pr1rl iPs also, J?rovided 1.hPre ts no conflict.:. of 

inLerest U1P Nol.ified pi-!rLy, could i-1]wr1yH brief the Advocates 

of the Cw-d.odi;in in I.hi-• sdrne m;.:inrier dH U1ey wou.ld brief thejr 

own CotHlHP] • This wou 1 c1 ens11 re t.l1;, L the Notified Party gets 

the a]Ho .i r 

CustodLu1 dof~H noL A<Jree Lhen the NoLif iPd P.:Jrty can approach 

the Court drld 

assistance. Tn 

Lhnt i f 

CourL w j l 1 l.ry 

where CourL 

Uie Notj fied pr1rLy 

provide 

provides 

to 

legal 

legal 

thus 

have an 

Advoc;.:il.e cif 1,is choice ;.incl U1P i\dvoc,--11.e 1s willin<J Lo work on 

I he srime fees, Lhe Noli fied pr:irty (:iHl hr1ve Lhe lawyer of his 

rc1Hs.i Hl.ance 
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can bP oral. 

ThP (JlH-is Li ()il Lhf~n ;-i r 1 sPs 1 n n-:spec:i. of the matters 

which 11()1 p 1· P s P r v r1 I. i c > r 1 , prol.ecLic>r1 and/or 

such Cr!S!-:', I. h 1~ r.11sl.<Jd i dn Ill.-½ y <> r 11),-l y 110 L be involvP.d. As 

r1 l ready s L;:i h~d r1bov1~, i f I.he riSSPLS r1 re not Hufficient to 

rnePL ] ir1l>il iLies I.lien the Hnid Ac!. makes no provision for 

releaHe of monips for Huch purpoHes. ThiR is becauRe in such 

caHes Notified Pr1rt.y would l,p 1 ike i:l pauper and/or an 

indigent indigent. person 

can and would moHt likely tJPL legal aid. 

set 011t r1hove A. NoLi f i.ed Party wo1dd not get any 

aid. The result of this would bP U1dt the Notified 

AR has 

legal 

Party, 

whose iissets ;.,rp lesH th;-in his J i;:ibi l i.Lies, can never get any 

do not perL.:i in t.o preservr1t.ion, protection and/or 

d ll<JlllPrl Lr-1 l. i CHI l.o 

Lhat d Notified Pr1rLy has no righL Lo leg.:d n~presenta Lion. 

This could not. h,1vr-• b1-,Pn iril.enl.ion of Lhe LeyiHlal.ure. As 

le9r1l r1jc] 1s 1101. _[JOHsible 1.hiH r.011rl. will then h;::ive to ensure 

that a NoLi fipd Perso11 procureH ]PyrJl iiHSiHLance through thP. 

of th i s Co u r t . F o r th., t p u r p< H, e 

have 

then would 

some 

The 

-,mounts will 

only 

As 

quest.ion 

stated 

there 1s no diffir:11lly. ThP Nol .. if i 1•rl Party c,1n spend ;:is much 

no ma Lt.er how 
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PXf!PORiVP HowPve r, i f I. hP ;..i 1-u-ie LH d rp not suf f ic ien t 

to meeL U1e Jiabi ilies the Court will have to decide from 

CdRe and .1.n 

what amount. To be immedir1lely clarified that now this 

decision mus!. be prior Lo Lhe lir1bility being incurred. The 

Court crinnol. r1nd should not fo1·gpL that public mon1.es are 

going 1.o be 11sed. TlnJH only wh;:.it. J.H necessary can be sper-1::.. 

The Court hr1s a 1 rer1dy be(on~ i L a sen. e of fees whlch are 

Public ProH('cuLors. The C'.011rl.. h.is a] so before i L a scale of 

wl1i.ch HH• C'.ust.odi,-iri pr1ys l<i his C'.01H1HP} ,-uid Advocates. 

As [;cir ;-is lhP C'.u11rl . .i8 concernP<l, the normal scale paid to 

Public Prosf-•<:11Lor·s ;..ind Advocal..es for the Custodian 

on should hP 110 difficulty Jn vrocur.i.ng 

legal assisL;:incP PiU1Pr by lhe Nolified Pr1.rty or the Court. 

got On U1e!-le s1•;..ilP8 boL\1 U1P C:11sl.odi;-i11 <• nd t.hrJ. C.R.l. 

very Pf f j C j f~ rJI .. dtld is thus no 

why I.hosp sc..-1}P.8 Hhould no!. hp df?I!l ied dlld Lo 

<'iwyerR the Court will 

for eacH 

No I. i f i ed I.he crimindl 

mc:l LLe rs, I.hi) Lrid] W()U]<l be lon'::J· TherPfore even if small 

p,1id in 1•.i<·h 111dl.l.1•r lir•c,111s1-• <Jf 1.liP vol 11mP ;.u1d/or 

earned 
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consi.uer iL nr~cPss;-n-·y ii. c;;n certify dnJ f:-><-lY special fees in 

i-1I:JproI:Jri;;te m;;f.Lprs. 

fl fi • Thus in nll 1.hP Petitions, by the Harshad Mehta 

group, paymPnL c;;n only bp ,-11. t.irnP o[ disLrj_bution under 

Section 11(2). M r . V .:u: i f chi r f rl i r 1 y R L rl Les L ha t i n l hi A v i ew 

UH~ PpLjL_ioris flPf'd not b1-~ consi<lerr-•d dL Lhis sLoge. He fairly 

states t.h,:it LlH~ Pel. i Lions must be taken up al time o( 

distribution. tho 

PetitionerH Lo sL11dy I.his Orcler, .:-ipply Lhejr mind and Appeal 

r11]jo1Jr.ned for !.hn-,,~ WPPkH. 

~~-2·9C 
Applied on-~--- ..,_. 
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