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12th February 1996.

‘ORAL ORDER :

1. On my board today there are approximately 23
' Applications taken out by the wvarious menbers, firms,
'Companieé, entities of the Harshad Mehta Group. By these

they: pﬁéy for release of monies for payment of fees of
variousv Advocabtes. Apart from this fhere are two other
Applications, by Mr. Hiten Dalal (another Notified Party) for
release of fees. 1In the 23 Applications of the Harshad Mehta

Group release is sought of approximately Rs. 1.50 crores by
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way of Advocates fees. During the course of arguments, Mr.
Vazifdar very fairly stated that a number of other

Applications are also likely to be filed for release of
Advocates fees. He fairly pointed out, on a question from
Court, that release of a further sum of approximately .
Rs. 2 «crores 1is going to be asked for. Thus, release is
sought and will be sought of app. Rs. 3.5 c¢rores by the
Harshad Mehta Group. This only towards Advocates fees for
work done by various Advocates during the last 3 years.

2. Mr. Vazifdar has submitted that these Petitions
raise Lhree questions:-

(1) Whether this Court has power or jurisdiction to
raise from abttachment a part of the property/assets of a
Notified Party for the purposes of payment of legal expenses.
(2) If bthere 1is such a power, whether it should be
exercised for such a purpose. and

(3) If the Court has power and is willing to exércise

the power then in what manner it can or should exercise such

power .

3. By this Order only these questions are being
answered. The faclLs of each case, including this case, are
not being looked into except by way of examples. Each

Pet.itL.ion including this Petition will then have to be
separately dealt with. Tt must also be mentioned that by-
these Pelitions release 18 sought for Advocales fees.
However, the Courlt cannot forget or ignore the fact that on

the same principles reledge may he sought  for many other
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4. Mr. Vazifdar submitted, on the first question,
that  this Courl. has power to release monies for such
purposes. He submitted that this Court derives this power

under Sections 3(4), 9A(1) and Section 11(1) of Lhe Special
Court {(Trial of Offences Relating to Transachtions in
Securities) Acth (hereinafter, for the s8ake of brevity,
referred to as the said Act). For the sake of convenience

these Seclions are reproduced herein.

"3(4). The property attached under sub=-
section {(3) shall be deall with by the Custodian in

such manner as the Special Court may direct.

9A (1) . On and from the (:()mmencemteh!- ol the
Special Court  (Trial of Offences Relating to
Transactions in Securities) Amenpdment Ordinance,
1994, the Special Court shall exercise all such
jurisdiction, powers and authority as were
exercisable, immediately before such commencement,
by any «ivil court in relalion Lo any maller or
claim=--

(a) relating Lo any property standing

al.Lached under sub-section (3) - of

Section3;

(b) arising out of transactions in

Securities entered into after Lhe 1sl day
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of April, 1991 and on or before the

6th

day ol June, 1992, in which a person

not.iflied under sub-gection (2) of Section

3 is involved as a party, broker,

intermediary or in any other manner.
11. Discharge of liabilities.~
Notwithstanding anything contained in the Code
any other law for the time being in force,
Special Code may make such order as it may deem
directing the Custodian for the disposal of
property under albtachment..

One other Section which would also be

would be Section 11(2). This reads as follows:-

11(2). The following liabilities shall
paitd  or discharged in full, as far as may be,
the order as under:-

{(a) all revenues, taxes, cesses and

ralles  due from bthe persons nobified by

Lﬁe Custodian under sub-section (2) of

Section 3 to the Central Government or

any State Government or any local

authority; |

(b) all amounts due from the person so

notified by the Custodian to any bank or

Financial instibtution or mutual Fund;

(1)
and
the
fit
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() any other liability as may be
specified by the Special Court from time

Lo bLime.

5. Mr. Vazifdar relied upon a Judgement dated 24th of
July 1992 in Writ Petition No. 1547 of 1992. By this
PelLibion Mr. Hitesh Mehta, one of the brothers of Mr. Harshad
Mehta, had challenged the constitubional validily of Lthe said
Act.  and Lhe Nobtification dated 8th June 1992 issued by the
Custodian by which Mr. Hitesh Mehta was Nobhified. The
Division Bench of the Bowbay High Court whilst considering
Section 3(4) has held that the power of the Special Court to
give directions to the Custodian 1n respect of any attached
property must necessarily bring wikthin its ambit, the power
Lo order the release of such property or any part of it from
atbtachment. The Division Bench has held that 1f a Notified
Party approaches the Special Court and makes out, for’
example, a case thal the property which is attached or a
portion of it has no nexus of any sort with the illegal
dealings in securities during the relevant period and/or that
Lhere are no claims or liabilities which have to be satisfied
by abbtachment and sale of such property, the Special Courl
would have the power bto direct the Custodian to release such
property from attachment. The Division Bench has held that
Lhe  Speacial Courl. could, after looking at all the relevant
circumstances, also come to the conclusion that. the entire

properly shoold be released from attachment.. The Division
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Bench  has held Lhal the Special Court could also direct the
Custodian Lo de-nolify the name of the Nobtiflfied person. It
musl also be mentioned thal Lhe Division Bench has held that
the Notification and Abtachments under Sections 3(2) and 3(3)
are degigned to prevent: Lthe property 1in question being
misappropriated. The Division Bench has held thab the purpose
is Lo make the attached assets available for the discharge
of liabilities which may ultimately be fastened on to the
persons concerned. The Division Bench has held that it is
always open to an aggrieved person to approach the Special
Court  in order Lo salisfy it Lhat the attachments levied 1is
far in excess of the ullimale liability which that person may
be required to discharge.

6. Mr. Vazifdar submitted that the Division Bench of
tthe Bombay High Courl. has held tLhal this Court has power to
release [rom allachment, attached assels of a Notified Party.
However, .o be noted that Lo do this Lhe Court. has to be
satisflied that. 1) the attached property has no nexus of any
sort with any illegal dealings in securilies during the
relevant period and, 2) that there are no claims or
liabilities which have to be satisfied.

7. Mr. Vazifdar submitted that this Judgement is in
consonance with Lhe scheme of the Act. He submitted thal. the
Custodian acts under the directions of the Court and gets his
power from Lhe Conrt.. He points oul that the posilion of the
Custodian  under Lhe said Act is different from the position

of Lhe Cusbaodian under the Sick Tndustries Textile




Undertakings Acl where the power is vested absolutely in the
Custodian. He submikted that under the said Act it 1is the
Special  Court which has power including the power of giving
directions and releasing altached assels, if thought f{it.

8. Tn support.  of this Mr. Vazifdar relied upon an
Order daled 19Lh April 1995 in Misc. Application No. 585 of
1994 wherein this Court has held that the Custodian is not  a
representaltive assésgee.

9. Mr. Vazifdar submitted that attached property
cannob  remain in limbo. He submitted that if it were to be
argued thal this Court has no power to release attached
properties it would lead to an absurd consequence. He
submitted thall in Lhat case this Court could never preserve,
protecl. and/or augment the atlLached properly. He submilted
that Lhe Legislaslure could never have intended such a thing.
10. Mr. Vazifdar then relied upon a Ruling of this
Court  daled 20th February 1995 on cerbain yuestions of law

raised by this Court.. The queslions ol law were as follows:-

1. Whelher the priority created by Section 11 of
the Special Court (Trial of Offences Relating to
Transaclions in Securities) Act, 1992 is only 1in
regpect. of amounls due prior bto the date of
Notification and/or whether the priority would also
apply to amounts due after Lhe dalbe of Lhe

NolLification,
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2. Whelher the phrase “taxes' as used in Section
11 of the Special Court (Trial of Offences Relating
Lo Transactions in Securitied) Act, 1992 can only
mean amounts due as and by way of taxes or whether
it would also include penalties and interests, if
any.

3. Whether penalty and/or interest can be levied
on or charged Lo Notified Pariies afler Lhe date of

Notification."

11. Mr. Vazifdar referred to paragraphs 41 to 49 of
this Order and submitted that the ratio laid down therein is
that. the liabilities which are to be paid are those which
have arisen during the period that the Courl called "the year
of the Scam” and upto the date of Notificalion. Mr. Vazifdar
submitted that Advocates fees which are claimed in all these
Petitions are not. liabilities or expenses for the year of
the Scam or upto the date of the Notification. He submitted
that for thalt reason these claims would not fall under
Section 11(2).

12. Mr. Vazifdar submitted that Seclion 11(2)(c) would
not. apply where raising of attachmenl. ia  sought for the
purposes of preserving, probtecting and/or augment.ing property
of the NolLified Partly. He gubmitted thall i expenses [or
preservation, protechtion and/or angmentation of the attached
assets were Lo be covered by Section 11(2) tLhen il would Jlead

Lo  an absurd situation inasmuch as Lhe Court would have no

N N E"OZ\M?B;;?{'
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power to release any monies for preservation, protection; &:

augmentation of the attached assels.

13. Mr. Vazifdar submitted that prior to the

distribution there would be several expenses which the  Court
would have to disburse by or on behalf of a,Notified-gRarty
He submitted that i1f such expenses are for the purpose. ‘

preservation, protection & augmentation of the: attachedi

assets, then they could not be covered by Section 11(2)(0)

He submitited that such expenses would fall under theg‘pqy,?gz

of the Court under Sections 3(4) and 11(1). :
14. Mr. Vazifdar further submitted that in fact'~this;
Court has been exercising such a power and re]easlng

expenses for the purposes of preservation, protection' and/or

augmentation of attached assets. As and by way of exgmp%eg,;

he showed to fhe Court Lhe following Orders:-
(a) Order daled 3rd August 1993 in Misc. Application

No. 118 of 1693.

(b) Order dated 3rd August 1993 in Misc. Applicationi

No. 120 of 1993.

(c) Order dated 3rd February 1994 in Misc. Application:

No. 270 of 1993, and

(d) Order dated 15th Septemker 1995 . in

Application No. 350 of 1995.

15. Mr. Vazifdar pointed out. tthat by all these Ordera
monies have been released for remuneration of audltors,.
purchase of compulers, purchase of furnitures, payment  of"

stamp duty for regieraLion of shares. He &dlso reminded . the
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Courtt  Lhal in a4 very large number of matters the Court  has
released monies  [or payment of  Call Monies and/or for

purchase  of Righls Shares. He submitted Lhat. the Court has
been doing all this with the purpose of ensuring that agsets
of Notified Parties are preserved, prolected and/or
aungnented. He  submitted thall this is for the purpose of
ensuring Lhal on Lhe dele of distribubion Lhe altached assels
are available for 1{he benefitt of Lhe general bodies of
creditors.

16. Mr. Vazifdar submitied thall the Advocates f(ees
fall in Lhe category of monies required for the purposes of
preservation, probLection and/or augmentation of the attached
assebs. He submits that if monies are nol released towards
the Advocates fees fthen there wonld be no proper legal
representation and/or investigation which could result in the
preservation or collection of attached assetg. He further
submil.lLed that. under Section 9-A(1){(a) ol the said Acl this
Courl. has the same power, whilsl dealing wilth attached
assels, as a Civil Courl. had before the amendment of the said

Act. He submibbed Lhal so far as Civil Courts are concerned,
Lhere  could have been an Atbtachment before  Judgement under

Order 38 Rule 5, or an Attachment in Execution under Order 21

of the Code of Civil Procedure. He submitled thal the Civil
Courhs always have power to relecase  {rom attachment
properbties for the purpose of meebing legal expenses. He

submitted that genuine legal expenses would nol amount to an

inkention to defeat. and/or delay the Decree which is  likely

~
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Lo be passed or which has been passed.  He submitted thatt it
is for Lhis resson that Sections 11(1) of the said Act gives
to  thig Court. the power to make such Orders as 38 deem  f(it
directing disposal of the property under attachment. He
submitted that Section 11(1) is different and distinct from
Section 11(2) which provides for discharge of the liabilities
sel.  oub Ltherein. He submitted thal the said Act therefore
provides for Ltwo contingencies or sltages. One being under
Seclbions 3(4) and 1T1(1) i.e prior to the actual disbribulion
and  the second being under Section 11(2) L.e. the final
distribubtion. He submitted bLhal the provisions of the said
Acl make 1L very clear Lhall even prior Lo  Lhe distribution
this Courlt can give directions and Orders even disposing of
property under altachment.. He  submibted Lhat Lhese
provisions therefore clearly give a power to this Court to
release monies from attached assets for the purposes of
preservabtion, protection and/or augmentation of the attached
assets including in eppropriale cases the fees of Advocates.
17. On  the second guestion, Mr. Vazifdar submitted
Lhat. if Lhis power is there it should be exercised {or such a
purpose. He  submibted that this should be done for three
reasons viz:

(1) legal representation helps in preserving,
prolLecling and/or augmenbing Lhe altached assels. In this
behalf, he drew Lhe altenlbion of this Court to an Judgment
dated 18Lh September 1995 passed in Misce. Application No. 221

of 1993, 1In Lhis Judgement, Lhis Court has held as follows:-
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In a Judgment dated 13th March 1995

Special Court SuiL‘No. 13 of 1994, this Court

observed as follows:

"52......The Court has been noticing that
there is a growing tendency not to honor
debts/commitments. The tendency nowadays
is to let the creditor go to Courl. The
tendency i1s Lo file some defense even
when  there is none. In many cases the

defense  Laken is absolulely Talse. Th

)

whole intenlion 1s ko use laws delays.
Thereafler the attempl. is Lo delay
hearings as long as possible. Tt is  only
when it is found that il is nol possible
to  delay any longer bthal, in most. cases
consent fterms or a decree  on  admission
are taken. In gome cases oeven  at. Lhe
sttage ol trial the false defense is
persislead in with the intenbion of
whiling away further {{ime 1in Appeals. In
my view this i1s because parties know bthat
litigalion takes a number of years. In my
v Mv this ig because parlies know tLhat
ultimalely the Courts will only award
nominagl interest. and costs. Also  today

Pitigabion has become prohibitively
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expansive. Many parties with gengiﬁgi
cases cant afford to litigate. Just'ﬂh;;f
expansive litigation is,k is g‘bgggﬁ
indicated by this case. BecQUSQE

{ ik
litigation 1is so expansive and,takes m§
long, many parties with genuine cléi@si
are forced to settle/compromise. They’aféj
forced to give wup, in many cases, laN
substantial part of their genuine cléim.y
Also even 1f a party ultimately sqccéeds 
he does not in reality get his entire 
claim. The amount actually spent by him
in litigating 1is never awarded. The
successful party is thus out of pocket.
Nowadays this is 1in a s8izable amount.
This hurts the genuine party. The
djshqnesL party does nol. mind. He 1is
sitt.ing on the properﬁy or mouney, ufing
it and in most cases making money out of
it. This further encourages parlies to
be dishonest.. In my view it 1is time that
Courts actively curbed this tendency to
file false cases or to take up false
defenses merely with a view to delay
payment or deliver up property. In my
view 1f a Court 1is convinced ‘that an

absolutely false case has been filed or
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an absolutely false defense has been
taken up, with a view to use laws
delays, than the Courts should now grant
a prohibitively high rate of interest. In
my view the Courts must now grant act#al@
costs incurred in conducting the
litigation. In my view a dishonest
litigant must be made te bear not just?
his own costs but also the entire costs
of the other party. In other words the
litigation must be at the costs and
consequences of the dishonest litigant.
In my view this is absolutely necessary,
in present times, to bring home the
message that wusing laws delays is not
qoing to be remunerative. In my view 1t
is time the message is brought home to
dishonest litigants that using laws
delays is going to e an expansive
proposition. Of course T hasten to add
that this drastic step must be taken and
used very cautiously, sparingly and onlx
in cases where the Court is certain thatv
there is an absolutely false case ar
defense. To this Court it 1s clear that
merely because a Court does nol accept a
case or defense 1s no ground for granting
Z0E SO0
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high interest or cosbs. T musl also  be
ment ioned  Lhat. Lhe Special  Courbts  Ach
provides  Lhal the Civil Procedure Code

does  not apply. In my view, bthe [acts

sel. outt hereaflter, show that this 1s a
fit. case where actual cosl.s  musl.  be
awarded. Tt may only be mentioned Lhat

this Court has framed Regulations for
conduct. of Lrials before this Court. Tn
Lhese Regulabions Lhe Court has olariflied

Lhal. cosls will include actual cosis.”

129.. ... .......The Custodian has had Lo (ight. this
litigation alb public costs in order to discharge
Fhe public Tunaclion cast on him. The Custodian  can
hardly afford 1fo  bear such costls on a  regular
basis. The Nobtified party has also had  to  bear
costs.  This ulbtimately will come oul. of  attached
asselbs. Thus a large amount, which should be used
for distribulion Lo genuine creditors may have to
be used [or paying lawyers fees. The Court. has nob
yvel. finally decided whelbther lawyers fees can  be
released in priority. That guestion is pending.
However prima facie iL  does appear that Lhe
Cuslodian  will have no (,V}(](,;,“(.;/f}:]‘],,.., only  persong
who can  contest and bring all  facks before the

Courl. are Lhe Notified parties. They need .o  be

properly o This coslys monies. Courh may

P
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therefore have to make a distinclion between cases
where Notilied parties are liligaling or defending
in Lheir own interesl and cases where attached
assets are being sought to be recovered. FEven in
cases where Lhe assebs are being augmented for
distribullion purposes 1t may be difficult Lo
release monies towards Advocates fees as this
would deprive coreditors. Tn my view one way oul
woula be that in cases where 1t 18 found that a
genuine claim has been falsely resisted, the other
side muslt be made to pay actual costs. This could
then be handed over to Advocales. This would also
be a deterrent Lo dishonest defenses being

adopted.”

18. Mr. Vazifdar also relied npon Lhe Judgement dated
13Lh March 1995 in Suit No. 13 of 1994. The relevant portion
of thalt Judgment has already been reproduced in the Judgement
dat.ed 18Lh Sopt‘ﬁmhpr 1995 in Misc. Applicalion No. 221 of
1993. He sunbmitted Lhat this Court. has noted thatt dishonest
defences and/or claims may be taken up or made. He submilbed
Lhatt Ehis  Court  has already prima  facie held that the
Custodian would have no evidence. He submibted Lhatt  this
Court. has nobted Lhatt it is only Notified persons who can
contest.  and bring all facts hefore bhe Court. He submilted
Lhat this Courl has Lherefore left open Lhe question whether

amount.s  could be released for paying Advocalbe f{ees. He
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submitted that if Advocates fees are not released then a

Notified Party who may have a genuine case will not be able
to contest or defend litigalion. He submitted.thét in all
cases the Court would not or may not award cost to Notified
Parties. He submitkted that unless the Notified Party was in
a position to have legal representation and contest
litigation, dishonest parljes would f(ile frivolous litigation
or falsely defend againsl NotLified Parties.

(2). Mr. Vazifdar submitted thalt thig Couft has already
in an Order dated 26th July 1993 in Misc. Application No. 53
of 1993 held thalt all properties belonging to a Notified
Party whelther owned on the date of the Notification or
obtained subsequent to the date of the Notification stand
attached. He submibtted that this shows that this Court has
already held that even if a Notified Party acquires or earns
subsequent to the Notification, those earnings or
acquisitions would stand attached. He submitted that

therefore a Notified Party has no monies or assets which can |

be wused for the purposes of paying Advocates fees. He .

submitted that there is thus no way by which a Notified Party
could gel legal assistance unless and until the fees are
released by the Court.

(3). Mr. Vazifdar submitted that even 1in general
principles and on equitable grounds a parly must a]ways‘ be
permitted Lo take legal assistance of his choice. He
submitted that merely because the Legislature havejlevied a

statubtory attachment does nol mean that the right of a party
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.o have legal assislance of his choice has been done away
with. He submitted thal bthe atlLachment is _0nl§ for the

purposes of ensuring that payment is made in the priorities

laid down under Section 11(2). He submitlted Lbhal the rfi'ght,v_:;,
of the Not.ified Party to have legal assistance of his choice:fy
cannott and is not done away with as the Notified Partyfﬂf
continues to be the owner of the property. He submitted=ff  
that by the said Act the Notified Party is not divested of‘ J,

ownership of the property and therefore so long as . the

expenses are not with intention of delaying or defeating a
just claim the expenses must be released. He subnmitted tha£ e
these are genuine expenses which are on par with the Auditorsk;'
fees, purchase of computers and furniture, releése of monies
for purchase of Rights Shares or payment of Call Monies or

for payment of stamp duly etc.

19. Mr. Vazifdar submitted that most Civil litigationfiﬁ'

is necessarily for the purposes of preserving, protecting

and/or augmenting Lthe attached assets. He submitted that'ﬂé

this would also be so in criminal matters. He submitted that; f

even in criminal mattera the right of the Notified party to‘ 
have legal representation of his choice is not done .away

with. He submitted that the Notified Parties must be

presumed to be innocent until they are proved guilty beyond'**'

a reasonable doublL. He submilled that in c¢riminal matters
the Notified Party nust be held entitled as of right to a
legal representalbion of his choice. He submibted that this

1s  because a Notified Party is nol. an indigent person or a
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pauper .

20. In this behalf, Mr. Vazifdar relied upon the
observation of the Supreme Court in the case of Gurbaksh
Singh Sibbia etc. v/s. State of Punjab reported in (1980)
Criminal L. J. Pg. 1125 wherein the Supreme Court has
observed as follows:-

" It was observed thal the principle to be deduced
from the various sechions in the Cr. P. C. was that
grant of bail is the rule and refusal 1is the
exception. An accused person who enjoys freedom is
in a much better position to look after his case
and to properly defend himself than 1f he were in
custody. As a presumnably innocent person he 1is
thefefore entitled to freedom and every opportunity
to look after his own case. A presumably innocent
person must have his freedom to enable him to

"

establish his innocence.

21. Mr. Vazifdar submitted Lhal. Lhese observations 6£f. 
the Supreme Court are in respect of bail, but that they aléo’
apply to feegs of Advocates. He submitted that undoubtedlf_in‘
criminal  cases the Notified person wants to establish his
innocence and remain out of jail. He submitted that just. as
a Notified Party can defend himself better, if he enjoys
freedom, gimilarly a Nobified Party would bhe in a position
to preserve, protect and/or augment his property better, 1if

he was enjoying freedom. He submitted that if in criminal

Trs

(-
(3
{3

e,
k-.’

=




20

mattes the Nobtified Parlty is not properly represented gheﬁlhé'}f
may be convicted in which case his civil cases would also get’
affected. He submitted that for this reason even in criminal
matters Advocates fees should be released for the purposes of
obtaining proper legal representation of his choice. He
submitted thal s right to legal representation is fundamental
Lo a person's liberty and property.

22. On the 3rd gqueslion Mr. Vazifdar submitted that as
a normal rule this Court ought to permit every Notified
Person the opportunily to avail of legal representation of
his own choice irrespeclive of how expensive it may be. He
submitted thalt so long as there is no fraud involved and the
Court is salisfied that this is not a manner of siphoniné of

the attached assets, there is no reason why the normal rule

that a person is entitled to legal representation of his .

choice should not apply Lo a Notified Party. He submitted

that alternatively the Court must, either by itself or

through the medium of the Custodian and from case to case,v”zﬁ

depending on various factors like the salake involved,
complexity of the gquestion involved etc, decide what fees
are to be released. He submjtted that in such a case no hard
and fast rule «¢an be framed bul the Court would have to
decide on the facts and circumstances of sach case.

23. Mr. Seervai appearing for Mr. T. B. Ruia fully
supported Mr. Vazifdar and submitted that undoubtedly this
Court has power. He subnmitted that if it was to be afgued or

held that this Court had no such power then the said Act
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would be open Lo challenge under Articles 14, 19and/ or 21 fﬁ
of the Constitution of India. Mr. Seervai relied upon the
cases of The Corporalion of Calcutta & Anr. vs. Liberty
Cinema reported in A.I.R. (1965) S. C. Pg. 1107 and R. L.
Arora vg. State of Uttar Pradesh reported in A.I.R. (1964)
S. C. Pg. 1230 and submitted that statute must be interpreted} 
in a manner which would uphold the constitutionality of the
statute. He submitted that an interpretation should not be
one which would lay open the statute to challenge on grouhds
of constitutional virus.

24. Mr. Seerval submitted that the Court has in fact
been passing such Orders as demonstrated by Mr. Vazifdar. He
submitted tLhal. 1t  could nott even be suggested that the
numerous Orders already passed by this Court are bad in law
and withnut.jurisdiction. He submitted thal recourse to a
Court of law is the foundation of a civilised sgociety. He
submitted that 1in all civilised society there igs a -
fundamental right to have proper legal representation of vhis E

own choice. Mr. Seervail submitted that undoubtedly the power

is a discretionary power. He submitted that wunless some

elaborate guidelines are laid down by this Court, the Court
may have to congider each and every case on iks own merit.
He submitted that however the discretion would have to be uéed
judicially, fairly, justly and reasonably. He submitted that
the main consideration in each matter should be whether the
case or defence is genuine or not.

25. Mr. Seervai submitied that the Court should not




22

decide the questions involved on the basis of the amounts

likely to be involved. He submitted thal the questions have

to be decided as questions of law irrespective of what the

conseguences may or may nob be. He submitted | that merely -

because large amounts may be involved would be no ground by
itself to refuse Lo hold that Lhe Court has power. Mr.
Seervai submitted that grave civil liabilities attached to a
Notified Parly. Hee  submitted that in many matters
complicated questions of law are involved. He submnitted that
the litigation can affect the Notified Party’s right of
liberty, business and/or livelihood. He submitted that it is
therefore absolutely necessary for a Notified Party to Dbe
properly represented. He submitted that proper legal
representation may involve large amounts having to be spent
in having the complicated gquestions of law or facts answered

correctly and favourably.

26. Mr. Seervai submiltted that even 1in criminal
matiers Lhe fundamental right. to legal representation
remains. He submibted that these rights are protected by

Article 21 of the Constitution of Tndia and legal fees should
be released in order to enable the Notified Parties to defend
thenselves in c¢riminal matters.

27. Mr. Seervai next submitted that even 1in cases
where a Notified Parlty does not have enough assets to meet
his 1liabilities such a situation cannot be relevant on the
question as Lo whether or not the Court has power. He

submitted that this fact can only be relevant on the gquestion
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of amounts which the Court may uitimatélyv release. !;He'
submitted that the mere fact that a Notified Party does not
have enough assets to meet his liabilities, cannot be a
ground for refusing to release legal fees or expenses to{ a
Notified Party. | |
28. Mr. Rao appearing on behalf of Hiten Dalal adopted
the arguments of Mr. Vazifdar and Mr. Seervai. He basically
made Lhe same submissions as made by Mr. Vazifdar and Mr.
Seervai. His submissions were to the effect that a Nolified
Party has a right to legal representation of his choice and a
right to defend bhimself. He submilled that a Notified Party
continues to remain innocent until he is proved guilty. He
submitted that the Notified Party has been forced to come to
Court. by virtue of the enactmenl of the said Act. He
submitted that the present syslem prevailing in thig country
does not provide for any alternate method by which a Notified
Party can gel legal representation or assistance. He
submitted that many of Lhe matters are of such compléxity
that it is impossible for a Nobtiflied Parly to defend himself
without proper legal asgsistance.

29. Mr. Setalvad on behalf of the Custodian submibted
tLhat the present Applications, by the Harshad Mehta group,
are nobt bonafide. He subnmitled that all the Applicabtions by
the Harshad Mehta Group are filed in August 1995. He
submilted bLhat Lhese are for release of Advocates fees for
the Jast 3 years. He submitted that therefore the Notified

Party have already incurred these expenses on a liberal scale
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for the lasl several years. As and by way of example, he

points ouf that in this very matter release is sought of a

sum of Rs. 96,000/- as and by way of fees of Advocate Mr. o

Mistry. He points out that this i1s in respect of some work b

which he bad done earlier. He points out that the sum of Rs.

90,000/~ is in respeci of the a Memo dated 14th April 1995 in

respect of a matter where the last date of hearing was on 'lst
September 1993. He submits that similarly release is gought
of amount of Rs. 5250/- in respect of a Memo dated 15th May
1995 for settling Grounds of Appeal on 30th October 1993.
Mr. Setalvad submits that these are nol cases where a party
has first come to Court and asked for release prior to the
event. He submits that, without permission of the Court or
even intimation to the Court, Lhe parities have chosen their
own Counsel, incurred excessive expenses by way of legal fees
and then come after 3 years for release of Lhose fees.
30. Mr. Setalvad refers, by way of example, Lo para 3
of Misc. Petitjon No. 215 of 1995 wherein the following has
been set out:-

"3. " The Petibioner states Lhat earlier it

had submitted to this Hon'ble Court an application

for release of funds for meeting several expenses.

The Petitioner submits bthat the same was not

pressed only because a clear picture of its assets

and liabilities had not emerged till then and it

was keen and desirous Lo establish to this Hon'ble

Court. that it has sufficient assets to meel iLs
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liabilities."”

Mr. Setalvad submits that even today there 1is no clear
picture of Lhe assets and liabilities. He submits that today.
in fact it appears that the liabilities are far in excess oﬁ
assels. Mr. Setalvad refers to paragraph 4 of thié
Application wherein the Petitioners have made avermenls in
regpect. of the demands of TIncome Tax Department. Mr.
Setalvad submits that on the basis of the Ruling given by
this Court on 20th February 1995 on the question of law
raised by this Court, the demands by the Income Tax
Department are in the region of Rs. 2114 crores. He points
outt that the claim for Rs. 2114 crores is only for taxes
excluding penalty and interest. He submits that on the
Ruling given by this Court this sum of Rs. 2114 crores has to
be paid in priority under Section 11(2){(a) of the said Act.
He points oul that. that the other claimg and demand of the
ITncome Tax Depariment are also to be paid. He submits that
Court has already held that those are payable but that those
would be payable under Seclion 11(2)(¢) of the said Act. He
points oull Lhall Lhe Tncome Tax Department has claimed anolLher
sum of app. Rs. 3000 crores towards interest and penalty. Mr
Sel.alvad submithed that even if the other liabilities, of
this group, are nolb considered the liabililties are far in
excesyg of the assels.

31. Mr. Selalvad submitted that in spite of knowing
this the expenses have already been incurred on a lavish

scale. He submitbted that once the expenses are already
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incurred they are liabilities which can only be paid in the
manner set out. under Section 11(2) of the said Act. He
submitted that these’are.all liabilities which would squarely
fall under Section 11¢(2)(c). He submitted that. the Court can
only pay such liabilities in the Order set out under Section
11(2) and cannobt  pay bthese amounts out of turn and 1in a
priority.

32., Mr. Selbalvad submitled that for the present, this

Group is seeking release of a4 sum of app. Ra. 1.5 crores. He

pointed oul. Lhal [urther release is going to be sought of !

app. another Rs. 2 crores. He submilted that this is only
by way of Jlegal or Advocates f{ees. He submitted that one
does not know as to how many other Applications in respect of

other matters will be made for release of amounts. He submits

‘that very likely this group will have incurred lavish

expenses on other things also. He submitted Lhat therefore
once expenses are already incurred then they have become
liabilities which can only be paid under Section 11(2)(c).

33. Mr. Setalvad next submitted that the Court has
before 16 numerous Lypes of matters. He submitted that the
Court. has before it criminal matters and applications in
criminal matlers, Applications/Pelillions which are
undoubtedly for preservalion, protecltion and/or augmentation
of  the altlLached assets of NolLified Parties or matters which
are required to be defended for Lhis purpose. He submitted
that there are also cases before this Court where the

Notified Parlty has been caught oul in an impropriety, if not
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an illegalilty, and Lhal impropriely has resulted in a number
of mallers before Lhis Court. He submits that in such cases
it is the action of the Notified Party which has resulted in
the matters coming before the Court and there 18 no reason
why the Court should release monies to enable a Notified
Party to defend himself in those matters. By way of example,
he pointed out the various matters involving benami shares
and matters where it had become necessary for the Court to
callb upon Notified Parties to disclose their assets because
they were not otherwise willingly doing so.

34. Mr. Setalvad also, by way of exanmple, referred to
Misc. Petition No. 402 of 1995 (which is also on my board
today) . He submits Lhat Lhese are fees of Mr. Jaisinghani.

5 of that Petition wherein 1t 1is stated

He shows paragraph
that. Mr. Jaisinghani has agreed bto a lump sum fee which
inclnded any number of cases on thall day and that for the
same fees Mr. Jaisinghani would render professional services
by way of conferences, settlement of drafts, advises. It is
also stated that Mr. Jaisinghani has aygreed to appear and has
appeared on behalf of the employees who have been involved in
various criminal matters arising out. of the transactions of
the applicant firm. Mr. Selfalvad also pointed out that in
this Application, fees are being claimed in respect of the
appearances in Lhe matters concerning benami transactions.
Mr. Setalvad submits that fees could never be released ffom
al.lached assels for and on behalf of employees. He submitted

that. there 1s  absolutely no reason  why fees  should be
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released at all for matters involving benami shares.

35. Mr. Setalvad submitted that this Court undoubtedly
has power Lo release funds for the purposes of preservalion,
probection and/or augmentation of the attached assets of a
Nobtified Party. Mr. Setalvad submitted tLhal Lhese could be
done in bolh civil as well as criminal matters. He submitted
that the Court could not say who was to be engaged or who was
to appear on behalf of a Notified Party. He submitted that
however the Court must govern the fees which would be paid.
He submitted that these must be done prior to the fees being
incurred on behalf of a Notified Party. Mr. Setalvad
submitted that Central Government has a penal of fees which
it pays to the Public Prosecutors and the Special Public
Progsecutors who appear before this Court. He submitted that
even under Lhe Company Court Rules, Rule 348 lays down that
Lthe fees which would be paid would only be as per the
Schedule which  is annexed to the Company Court Rules. He
submitlied Lhat tLhe Court can prescribe fees which may be
similar to the fees paid by the Central Government to its
‘Advocales.

36. Mr. Setalvad also relied upon the authority in the
case of Re: BRITISH FOLDTNG BFED CO. FEx parle THE TRUSTEE v.
N. A. WOODIWTSS & CO. reported in (1948) All E. R. Pg. 216
wherein it has been held thalt as a general rule a trustee in
bankruptey may, in  his discretion, adopt and pay for
services rendered to a bankrupt after noltice of an ack of

bankruptcy, where such services have clearly resulted in a
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benefit or profit to Lhe bankrupt's estate commensurate with
the services rendered, but that the trustee must be very
strict in the application Qf‘such a formula.

37. Tasbly Mr. Selalvad submibtted that the prima facie
view taken by this Court in paragraph 129 of the Judgement
dated 18th September 1995 in Misc. Application No. 221 of
1993 is the correcl view and should be finally adopted by
this Court.

38. Mr. Bobde, on behalf of Iﬁcome Tax Department
submitted thal il was arguable thal. for the purposes of
preservation, proltection and/or augmentation of the attached
agsgels, the Courl would have power to release amounts. He
submitted that such a power cannot be found in Section 3(4)
but that such a power could be implied in Section 11(1). He
submitted that the power under Section 11(1) 1is however
subject to Section 11(2). He submitted that if a c¢laim
clearly falls under Section 11(2) then in respect of those
liabilities [covered by Section 11(2)] the Court cannot
exercise power under Section 11(1) and release amounts.

39. Mr. Bobde also fairly submitted thaL the Court
must normally interpref Lhe law in a manner whereby a person
can  protecl  and defend not. only his properly but also his
person. He submilbted that if such a view is taken then even
in criminal malters this Court would have power Lo release
Advocaltes feeg. Mr. Bobde submitted that.the only test which
the Court should apply should be whether the Court would have

granted the expenses if they were asked for by the Custodian.
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Mr. Bobde submitted that if Lhe Courl is satisfied that: the
Custodian could legil.imately incur such expenses and that the
Court would grant those expenses then the Court should
normally release those expenses. Mr. Bobde gsubmitted that
the maAner in which the power is to be exercised and the .
quantum which 1is to be released would depend from case Lo
case.

40. Mr. Bobde, however, pointed out to this Court the
Criminal Law (Amendment) Ordinance of 1944 whereunder Section

9(1)(a) provides as follows: -

"9(1)(a). providing {rom such of the attached
property as Lhe applicant claims an intereslL in,
such sums as may be reasonably necessary for the
maintenance of the applicant and of his family, and
for the expenses conneched with the defence of the
applicant where c¢riminal proceedings have been
instituted against him in any Court for a scheduled

ki

offence;

Mr. Bobde submitted tLhat Lhig may indicalte that whenever the
Legislature wanted Courlts to release monies for payment ‘of
Advocates fees in criminal matters, the Legislature
specifically so provided. He submitted thal in the said Act .
Lhere is no such express provision. He subnitted that this
could  mean Lhat bthe TLegislature did not want Lhis Court to

release fees in criminal matters. This, in spite of the fact
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that normally a law should be interpreted in a manner where a
person  could defend himself and his property. He submitted
that the said Act on]y‘provides for cases where this Court
can issue direclions or Orders in respecl of | Lhe altached
agsets or properly. He submitted that the Legislature n&t
having specifically conferred on thig Court any power to
issue directions in respect of the person of the Notified
Party could imply that fees could not be released in criminal
kkkkkkkkk matters. He submitted that the Ordinance of 1944 is still in
force. TIn support of this, he relied upon Lhe authorities in
the cases of M. M. Sales & Exports v. State of Uttar Pradesh
reported in A.TI.R. (1974) Allahabad Pg. 263 and State of
Bihar wv. Sanlto Kumar Mitra and others reported in A.I.R.
(1952) Patna Pg. 148. He pointed out that under the said Act
the attachment has not been levied by the Court but that
Lhere is a slatubtory atlachment. He submitted that the Court
can therefore only act or exercise such power as have been
expressly conferred by the said Act.
41. Mr. Vyas also appearing on behalf of the Income
Tax Departmenl showed to Court. a Resolution dated 9th July
1981 providing for free legal aid in the Supreme Court. He
submitted that a similar provision also exist in Maharashtra.
Mr. Vyas submitted that all the assets are attached Vbecause
these are monies  belonging to Banks and Financial
Institutions and have to be returned to them. He submitted
that there is no power in this Court to release any monies.

He submitled that in criminal matiers, in any event, monies
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cannot be release for defence of the Notified Party who is an
Accused. ‘

42. Mr. Vazifdar took shrong exceptions to the
suggestion that. the Pelilions were nol bonafide. He
subnitted that Pelitions or Applications for the balance fees IS
were not filed on the advise of Counsel. He subnitted that a-
Notified Parly is not under the control of the Court and phus >_
a Notified Parly does not require to come to Courl before j ii”
incurring expenses. He submitted that so long as the power .

to release monies for such purpose exisls, it makes no
diflference whelher the party came firsL to Court or whether
release of funds are asked for after Lhe evenl. He submitted .
that irrespective of the point of time at which release 1is
gought all that the Court is concerned wjth is the ‘question
whether the expenses were/are necessary or not. |

43. Mr. Vazifdar pointed oult that the Orders have be&nd‘

passed by this Court for release of Societies charges, 'afterfj

the charges became due and payable. He subnmitted that by its

Order the Court has released arrears of payment of Societies

charges. He submitted that this shows that the liability‘?br
the expenses were already  incurred. He submitted that
irrespective of the fact bthat the liabililies or expenses
were already incurred, this Court released the amounts’
becauge they were necessary f{or the purposes of preserving,
protecting and/or augmenting the attached asgselts and the
property of the Notified Party. He submitted that once the

Courl comes to the conclusion thalt the expenses have been
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incurred in preservation, protection and/or augmentation iOf
Lhe altached assels then the Courl must release the amounts
and/or expenses irrespecltive of whether the Application 'was
made first or aflter incurring the expenses.

44. Mr. Vazifdar again submitted that this Court
should not  lay down a Schedule of Fees but muslt determine
each matter case by case.

45. Mr. Seervai further submitted that he understands
the difficulty in divesting the legal submissions from ground
reality. He submitted that however the Court must satill
decide Lhese legal submissions without being weighing down by
facts of any particular Notified Party. He subnmitted and in
my view rightly, that if a Notified ParlLy was to apply for
the legal aid, he would be probably laughed out of Court.
He submitlted Lhal Lo apply for legal aid a person has Lo pass
means Lest and a Notified Party could never pass such a test.
46. Mr. Seerval submitted that in fact Section 75(2)
of the Presidency Town Insolvency Act and Section 66(2) of
the Provincial TInsolvency Act yive to the Court power to
release monies for payment of Advocales fees. He submitted
that such a power must be read into this Act also. He
repeated that if such a power was not read into the s=said
Act then it would be open to challenge on constitutional
grounds.

47. Mr. Seervail submitted that the Criminal Law
(Amendment) Ordinance was enacted before the Constitubtion.

He submitted Lhal. it was enacted at a time when there were no
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fundamental rights. He submitted that after the Constitution
every person has a fundamental right to legal representation
of his choice. He submitted that after the Constitution
there «¢an be no law which prevenbt Jegal representation of a
party's own choice. Mr. Seervai submitted that under Section
2 of the said Act, the Lerm "Code" is Lo mean the Code of
Criminal Procedure. He submitted thalt Section 9 of thé said
Act provides bthal the Code of Criminal Procedure has to apply
to this Court. He submitted that under Section 303 of the
Code of Criminal Procedure every accused has a right to have
a lawyer of his choice. He submitted that in criminal
matters far from there being an implied power there 18 an
express power in this Court to release fees for Advocates.
He sgubmilled Lhat thig is because all NolLified Parties who
are accused have a right teo have lawyers of their choice. He
submitted bLhal therefore in criminal matters it would not be

possible for Lhis ConrlL to lay down any scale of fees. He

again emphasized that the right to have legal representation

is protected by Arlicle 22(1) of the Constitultion of India.

48. T have considered all the rival submissions. Asy
has been seen except for Mr. Vyas it has been correctly
conceded by everybody that for the purposes of preservation,
protection and/or augmenlabion of the attached assels the
Court has power Lo release monies. Mr. Vyas's contention
that Notified Parties must in all cases approach the Legal

Aid Society is not acceptable. Till distribulion takes place

Lhe Court would have to preserve, protect and/or augment
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attached assets. Thus monies may have to be released for
preservation, protection and/or augmentation of the attached
asgets. This the Court would have to do whether or not the

Notified party himself took any interest in the preservation,

protection and/or augmentation of attached assets
power of ‘the Court Lo Lake decigsions and if decessary~’to
release monies has nothing to do with and is not dependent on
a Nobtified party appearing before the Court. Tf the argument
of Mr. Vyas were to be accepted, it would mean that wunless
Lhe NobLified Party acbively participates the Court could
never prolect, preserve or auygment Lhe attached assets. Thus
the argumenl Lhalt a Notified party can seek legal aid, even
if accepted will not throw any light on the guestion whether
this Court has power Lo give directions, including directions
for release of monies in appropriate cases, for  the

preservation, protection and/or augmentation of Lhe attached

Tt  cannot be denied, and it has not been denied,
that t;e Court must preserve, protect and/or augment the .
attached assels so Lhall they are available for distribution.
For this purpose it would be absolulely necessary to release
monies in appropriale cases. The Legislature waé aware that
pending distribution it would become necessary for Court to
188U appropriale  directions, including directions  for
disposal of attached assets. The Legislalure has thus
provided the power to give appropriate directions under
Sections 3(4) and 11(1) of the said Aclk. The powers gfven to

Court: under Sections 3(4) and 11(1) are dislinct from and
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different to the powers under Section 11(2). Section 11(2)
deals wikth distribublion. Sections 3{(4) and 11(1) may also
apply al the stage of distribution but they further empower

the Court to give direclions at any stage i.e. even prior to

distribution<” It 1is thus irrelevant whether or not the

Notified P;ﬁrty can or cannot approach Lhe Legal Aid Society.
The powers of the Courlt have nothing to do with the capacity
of a Notified Party to approach Lhe TLegal Aid Socieky. Even
otherwise, in my view, Mr. Seervai was absolutely right when

he submitted bthat Notified Parties could never get Legal B&aid

under the existing Rules. They could never pass the means

Leat .

50. 1 am  unable Ao accept. Lthe submissions of Mr.
Vazifdar thalt. Section 11(2) only deals with liabilities
incurred during the year of tLhe Scam or upto the date ol the

Notification. The Order dabted 20th February 1995 on the
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guestions of  law, nowhere lays down thal only liabilities
incurred during the year of the Scam or upto the date of the
Notification are to be paid under Section 11(2). That Order
merely lays down Lhat such liabililies are kLo be paid in
priorily under Section 11(2)(a) and (b). As has been set out
in that Order, the wording of Section 11(2)(a) and (b) are
significanlly different {rom Lhe wording of Section 11(2){e).
Under Sechtion 11(2){a) and (b) the revenues, taxes, cesses

1

and rates due” , and under Section 11(2)(b) all amounts
"due™ are to be paid. As against that under Section 11(2)(c)
what has to be distributed is "any olher liability as may be

specified by the Special Court"”. This would alsoc include

liabilities which may have been incurred after the date of

the Notificabtion.
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purchase of rights shares were for preservation and/or
augmentation of the attached assets. However to be noted that
in all those cases the Courl first came to the conclusion
that it was necessary that the monies be released. TL was
only thereafter that the monies were released.

52. Mr. Vazifdar and Mr. Seervail had argued Lhat it
makes no difference that tLhe expenses were [irst incurred and
Lthen claimed. They had submilted that so long as  the Court
has power and so long as the Court concludes that the
expenses are for preservation, prolection and/or augmentation
off allached 4ssels the Court musl release Lhe expenses. Mr.
Vazifdar and Mr. Seervat had strongly relied on fact that
monies towards rents and societies charges had been released
by the Court after they were incurred. They had submitted
that the Orders of this Court releasing monies towards rent
and/or sociebies charges establishes thatl expenses can first
be incurred and then claimed. They had emphasised that a
Notified party is nolt under the control of the Court.

53. These submissions cannot be accepted for a number
of  reasons. Firstly Lhe examples given by Mr. Vazifdar are
expenses  which are automatically incurred in respect of an
at.tached assells eg. Lhe taxes, cesses, rents (in respect of
Lenanted premises) socielies oultgoings (in respect of the
premises owned in Cooperal.ive Societies) etoc. These would be
expenses by way of revenue expenses. Such expenses will

necegsarily Aarigse  regularly and from month to month.

Normally in such cases exce for Laxes, these would be paid
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only afler Lhey accrue or are incurred. Merely because such
expenses  are paid afler they acorue or  are incurred cannob
and does nol. mean that any or all expenses for preservation,
protection and/or augmentabtion of Lhe abtlLached assels could
be first undertaken without the permission of the Court and a
claim in respect thereof made subsequently. Also to be noted
that whilst the Court has released monies for paymen£ of rent
and/or socielties charges, the Court has not released monies
for payment of penalties and/or interest levied. This on the
ground thal. Lhese squarely fall under Seclbion 11(2) and thus
cannot be released at this stage. ‘

54. Secondly what. has Lo be seen is whether any
direction or order is necessary from the Court. If no
direction or order is necessary then it. would be indicative
that the «claim i1s for liabilities payable under Section
11{(2). Tn <cases of taxey, cegses, rent.s and/or society
charges, even though they are already incurred the Court has
to pass some direction or order for the preservation and/or
protection of the concerned property. Thus even though are
incurred or have accrued unless the Court passes direction or
orders for payment the concerned property would be in
jeopardy in as much as a right to eviclt or take possession
may arise 1in Lhe landlord or society or the appropriate
authority may be able Lo take coercive action or levy penally
elte. In olher cases once the liability has been incurred or
acerued  there may be no necessily for the Court Lo pass  any

direclion or  order for preservat ion or proltection of the




40

property. This can be demonstrated by way of examples. The
Not.ified party may decide that he would like to have his
house painled apd  refurbished. He may decide that it is
necessary nol just for preservation bul also for increasing
its wvalue. Tf he first applies to the Court, the Court can
decide whelher i1t ig necessary or not. The Court may nob
consider il necessary. Even 1f the Court considers it
'necessary it may lay down guidelines and/or resbtrict the
amounlt. which 1s to be spent. In such cases the Court would
have power Lo give directions or orders for release of monies
on the ground that it is necessary. However 1f the Notified
party without first coming to Court, appoints very ekpensive
contractors, selects the mést expensive paint and material
and gets the work done, then there is nothing further left
for the Court to do. Here the liability is already incurred.
The conbractors and obthers bhave already completed the work.
The work of preservalion and/or augmenitalion, even presuming
itk is so, has already been completed. All bthal. now remains is
A «laim for payment for work already done. Unlike in the
edrlier inslance even if now Lthe Court does nobhing and does
not release payment there can be no loss or deterioration to
the assel. Thus for preservation, protection and/or

augmentation of asset there is no necessity to pass any order

or give any directiory ITn such casea the liabilily is one
which now the Court can only certify for payment under

Section 11(2)(¢). As it falls under Section 11(2){(c) the

Court cannol, even 1f it wanted to, pay 1t except in the
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manner set oul under Section 11(2). The said Act provides that
the Court "shall” meel those liabilities in the priority sel
out: in Section 11(2).

55. To take another example. Suppose a Company

announces a Rights Tssue. Applying for Rights Shares, i1f it
is  favourable, wonld resulb in augmenting Lhe assets. The
Court. undoubltedly would have power to release monies Lo apply
for Righls Shares. Bul if Lthe Company on its own, without
tthe Courl releasing any money, decides to allot Lhe Rights
Shares and unconditionally allots Lhem fo the Notified Party,
then there is nothing further which Lhe Court needs to  do
for the purposes of augmentation the attached assets.
However if the Company was to conditionally allob i.e. only
on  paymenl being receijved wilhin o4 particular period, then
the Court may sbtill have to issue directions or orders. 1In
the first case i.e where there is unconditional allotment and
Lhere is no direction or order necessary for preser?ation the
liability would then fall under Section 11(2)(c). 1In the
second case, as a direction or order is necessary the Court
could decide whether Lo release payment or not.

56. T my view, Advocates fees, where gervices are
already rendered without permission of Lhis Court, fall in
tLhe [1rsl. calegory where whalever was necessary for
preservalion, proteclLion and/or augmentation has already been
done  wilthoul. Courts permission. Tn Lhese cases the Notifled
Party has chosen to incur the expenses and the Advocates

have already rendered serviges. They have become creditors of
g
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having the capacily to pay for them. Also Lo be remembered
thal: these principles would apply nol just to Advocates fees
but  also to wvarious other expenses which possibly have
already been incurred or may be incurred.

59. For all the above reasons the sgbmission of Mr.
Vazifdar and Mr. Seervai that merely because they have first
incurred cannot be a ground for holding that the liabilities
fall under Section 11(2)(c) cannot be and is not accepted.
The only type of expenses which would fall under Section 3(4)
and  Section 11(1) are those expenses where the Court has
first decided are necessary for the preservation, protection
and/or augmentation of the attached assels or Lhose where
even after bthey are incurred the Court still has to pass some
direcltion q; order for the preservation, or protection of
the assekfﬁTL will have Lo be held that. Advocates fees for
services already rendered fall under Section 11(2)(c) and can
only be paid at time of distribution and in the priority set

out in Section 11(2) ..

~

60. It must be menltioned that, as far as possible, the
Court has been protecting the Advocates inasmuch as in. a
number of matters the Court has directed that the costs
recoverable from the other side be paid directly to the

concerned Advocate. This is the only ex

nt to which the
Court. can go Lo proteclt. Advocates. Beyond this, the
provisions of Lhe said Act being clear, with reluctance, 1t

will have Lo be held that the Courl cannol release monies

when liabililies are alrea incurred and are covered by
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Section 11(2)(c). In such a case the Court has no power or

discretion Lo release such monies, .~

61. The above 1s  in “Hespecl of expenses already
incurred. As  seen they may have bheen for . preservalion,
protection and/or augmentalion of the altached assets. In

Lhe Pelitions Advocaltes fees are also claimed for services
rendered in criminal cases and in matters which may have
nothing to do  wilbth preservat.ion, proteclion and/or
augmentation of attached assets. In the view taken earlier
these also would be expenses which Lhe Courb may or may not
certify for payment under Section 11(2)(c¢). However as it
has been argued thabt these must also be released 1L 1is
necessary Lo deal with the question whether Court has any
power Lo release monies for such expenses. In my view, Mr
Vyas was right when he submitted that there is no express
provision which permils Lhe Court Lo release monies towards
Lhe payment of legasl fees for prolection of the person of thél
Notified Parties. The question before Lhe Courbt would be
whelher such a power can be implied. Such a gquestion would
arise mainly ip criminal cases. However, iL would also ariso
in cases where Notified Persons make various other
applications which have nothing to do with preservation,
protection and/or augmentation of attached assets eg.
applications for relaxation of bail condition preventing them
from leaving their home town 1n order to enable them to have
a holiday or attend gome social function. Also as stated by

Mr. Setalvad in matters pertaining Lo benami shares and other
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nmatters which have been necessitated by the conduct of the
Notified Parly secreling attached assels a further question
will also arise whether fees should be released even if Court
has power.

62, In ny view, Lthe answer to this depend on the
question whether or not a Notified Party is, as of right,
entitled to legal representalion and to engage Advocates of
his choice irrespective of how expensive the cost may be. If
a Notified Party is so entitled as a matter of right, then
amounts  may have Lo be released. 71, however, there is no
such right then the Court will have Lo consider what is to be
done in each case.

63. As has been sel oul earlier, the argument has been
that all persons including Notified Persons have a right to
avail of legal representation of Lheir own choice. Mr .
Seervai has submitled that it is & [(undamental right
guaranteed by Articles 14, 19 and 21 of the Coﬁstitution of
India. As selb out earlier, reliance has also been placed
upon Section 303 of the Code of Criminal Procedure and
Article 22(1) of the Constitution of Tndia. As sel out
earlier, 1t has been submitted that to hold otherwise would
render the said Aclt open Lo challenge on the ground th&;t it
is nltra-vires the Constitution of India.

64. Tn my view, ib is dirricu]L t.o accepl submission
that legal representation in criminal matters also assist in
preservabion, prolection and/or augmentation of altached

assebs. However Mr. Seervai is right when he submitted that
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an inlerpretalion must be one which would not leave the =said
Acl. open Lo challenge on the ground of constitulional

validity. Tn my view, such a power must necessarily be

implied in Lhe Acl.

#
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67. From the large number of civil matters before this

Court il has been seen Lhal. all the Noltified ParlLies have in
fact. entered into transactions in  securities during the
stated period. The Court has seen bthat these Lransaclions
have resulted in a large number of claims against the
Notified Parties and also of course in a large number of
claimas by Lhe Nolified Parties. This Court has in an Order
dated 14th December 1993 in Misc. Application No. 11 of 1993

and Misc. Peltition No. 23 of 1993 held as follows:-

59. Tn my view, all bthese arguments overlook the
object. and purpose for which this Act has been

enacted.  The Custodian is nob making any claim  in
any of the applications. Al]l that the Custodian is
doing  is that he 4 bringing to the altenlLion of
fthe Court the fact that third parties are 1in
possession  of the properties which stand altached

under Lhe provisions of the Acl. There can be no
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dispule thal once the property slands attached,
Lhis Court has power Lo give direcltions in respect
of that property. These directions would include
directions to hand over, to the Court or to the
CusbLodian (on behalf of the Court), the property
which atands attached. Undoubtedly the Special
Court Act is a very loosely drafted piece of
legislation. However this undoubtedly is due to
the fact that it has been enacted under the very

pressing awd urgent circumstances which then
apa

&

prevaile@ﬁ Tt is a matter of common knowledge that

large amounts of public money have been siphoned
off into private pockets and into various other
channels. Till date it is not fully known as Lo
where the public monies have been diverted. In mny
view, Lhe purpose of tLhe Aclt is clear. The purpose
of the 2act 1is not just to punish the guilty
persons. The purpose of the Act is also to recover
the large amounts of public money which has been

siphoned off. The Legislature was faced with a

peculiar situation. It was a known fact that a

large amount of these funds had been used and .

diverted in fransactions in securities. In any
case it would have been diverted inbo other
channels. Undoubtedly the Legislature was aware
Lhal. by various methods, third party rights and

obligalions would have been crealied. Therefore,
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Lhe Legiglature, without looking into each
Lransaction could nob abrogate all  righls. This

ActL  therefore does not automatically abrogate,
curtail  or Lake away any third party rights.
However, al. the gsame time the purpose and object
being Lo recover public monies, a machinery had to
be devised for lLesting each Lrangaction. Section 4
dealt with a4 completed conlract.. As stated above in
such cases Lhe right, title and interest in the
property having already passed, Lhere would be no
atbtachment.s. ITn all other caseg, the beglt course
was Lo stop further dealings. Thus a statutory
attachment was provided for. The TLegislature was
well aware Lhat every single tLransaclion would have
Lo be enguired into. The whole purpose and object

of the Act i1s to channel the enquiry inlto one forum

so  Lhal. one Court can have before 1. the entire

picture. Tt is therefore provided Lhal. it would be
only the Special Courl. which can pass directions in
regpecl.  of Lhe properly which stand attached. L
is Lherefore provided Lhall it would be the Special
Court. which would Lhen disbribule the property in
the manner laid down under Section 11(2). It is
therefore provided, under Section 13, tLhat the
provisions of the Act would prevail over all
contracts, other Acts, Decrees of Courts etco. ye

¢ & & 8 b & o s s o s a8 8 2o @
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61. It 1is also to be remembered that the
Notified parties themselves would not have had any

right in the public monies which were siphoned off.

These continue to be properties  of the
Banks/Financial Institutions. Any properties
purchased out of these public monies would not

thus belong to the Notified Party but would be,
really speaking property of the Bank/Financial
Institution yhose monies were used to acquire that
property.ﬂ{jThus the Notified Parties themselves
would have no right and could not really speaking
create any right in favour of any third party in
that property. Yet completed rights, in favour of
third parties could not be automatically abrogated.

What the Act provides for is recovery of properties

not yet transferred and a logical and equitable

return to the Banks/Financial Institutions}x

Vany 4
ey s
P

by the Special Court Act what the Legislature has
sought to provide is speedy trial of offences,
immediate attachment of properties, establishment
of a forum where all rights can be agitatedk {apart

from trial of offences) and a final and orderly

+distribution of all properties. ......ccc00

62. To repeat. these are nol. cases where Lhe

Custodian is seeking to recover anybhing or make
a4 olaim of anything or to pul himsell in a beltter
position than 4 Nolified Party. This are cases




wherein there are stalutory altachmenks and a
statulory provision for distributiion of property
by the Court. Tl is Lhis Courl which has to recover
the properties, for the purposes of a effective
distribution under Section 11(2) of the Acl. . One
of the main objects of the Act. being to recover
large amounts of public money which have gone into .
private pockets and there being statutory
attachments of properties of Notified Parties such
statutory attachments would operate even if the
properties are in the hands of a third party

pursuant to an illegal contract. After attachment

such propé;kié;nggwggiy be dealt with wunder the
directions of this Court. All such property must
therefore be available for distribution under
Section 11(2). (emphasis supplied) M

s

68. Also in Order dated 15th  June 1997 in Misc.

Application No. 57 of 1993 the Courl has held as follows:-

e

Also for adjudicating on such claims it is

nol. necessary Lhal all parties should be notiflied

or have commibtled an offence. 1t 18 sufficient 1if
the dispule i1s in regpecl. of property of a notified
party. As stabed above a person would be notified,
only provided, bthe Custodian s saltislied Lhat  a
person  1s  involved in an offence relating Lo
Lransacbions in Securilieg. Tn thig case the 2nd

Responden!. is a4 nolified party. The dispule 18  in
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69.

respect of a c¢laim arising out of attached property
of  the 2nd Respondent.. T is nolt  necessary that
lst Respondent must also have commitied an offence
or Lhat a particular civil c¢laim or dispute should
have arisen directly as a resnll of any offence.”

Tn an Order dated 22nd July 1993 in

" These  are Lhe rival submigsions before this

éﬁart. In all honesty it must be stated that the
said Act  appears to he very Jloosely drafted.
However this i1s due to the pressing circumstances
and bthe urgency then prevailing. TIn my view, in
spite of thisg, the intentions and objects sought to

be achieved have been broughl.  out. Undoubtedly

e

there is great force jin t

_submnissien-that..private

rights cannot  be abrogated or without
compensation. However Mr. Setalvad has not even

contended thal private rights bhave been taken away.

Setalvad has admitbed that all private rights

are preserved. Mr. Selalvad's submission has  been

that the said Act provides for distribution in a

particular manner only. There can  also be no
dispute with the proposition that the

interpretation of a statute must be one which must
be Jjust, reasasonable and sensible. The question 1is
whether Lhe inlLerpretation sought to be given by

the custodian is unreasonable, unjust and/or would

Misc.

Application No. 96 of 1992 this Court has held as follows:-



in any way be violative of Articles 14 or 19. It
is also well settled principle of interpretalion

that the interpretation must be one which would

further  the ohject for whioh Lhe Act was | enacled.
One has Lherefore to see the circumstances under
which this Act came into existence and Lhe objects
which are soughll to be achieved. The 2Acl was
necessilLaled by reason of Lhe unprecedented
sibtuation wherein very large amounts of publie
monies had been siphoned off inlo private pockets.
Most of tthese moniles CcAME from Financial
Tnglilubions and/or Banks. S & A 111
view, by this Act the TLegislature Lherefore sought
to  provide @ (1) Tor a speedy trial of offences;
(2) Tmmediate attachment and thus freezing of all
assels of parties suspected Lo be 1nvolved and thus
preventing any further transfers ~or alienations;
(3) A reasonable, rational and equitable
distribution of the property by this Court as it
would have 1Lhe tLobal picture. This last would
ensure a4 much speedier return of monies than under
Lhe present. legal sysbem.

26. That Lhese were the objectives is clear from
the provisions of Lhe said Act.. The firsl  objecl
is clear on a plain reading of the Act.. The second
object. 15 achieved by the provisions regarding a

person being "NobLified" on prima [ace satigfaction
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by Lthe Custodian and an auntomabic statulory
attachment.  of  all properbies belonging Lo such

NoLified Party. Thal. Lthere has Lo be  distribution

of

is clear {rom Section 11.

;A & ”és is known, almost all
the monies were siphoned off into private pockets
from Financial Institutions and/or Banks. It has
then been diverted into shares and stocks, various
Private Companies, partnerships and their
businesses, or given as loans, etc. Thus, the
Notified party has in most cases purchased the
property or asset out of public money. The money
was not his property. It belonged to the Financial
Institution/Bank from whose pocket it came. The
object is to collect public money and return it to
the Financial Institutions and/or Banks from where
it came in the first instance. mzhig is clear
because what is to be distributed is property
béionging t;wwérgétifiedﬂggggxf: This Court haé
ﬁﬁ&gfﬁwggéégggmp&;éiwwthé power to see whether a
person is correctly Notified. It is only after the
Court ié so satisfied that the distribution would
arise. Thus even when private rights/special
interests are created, it is out of public moniés
or assets acquired out of public monies. As stated

above in most cases, the Notified Party would have

had no right to the monies siphoned out from
o ,./"”'-“—6\\~\\
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Financial Institutions/Banks. any asset bought by
hin out of these monies would be, strictly
speaking, held by him in trust for the Financial
Institutions/Banks. Thus privale parties enltering
inLo conltracls with a Nol.ified Party would gel only

such righls au Lhe Nobified Parly had. They cannok

gell a bebtler tLille, excepl may be in cases of

Negobtiable Tnstruments and/or shares. T( Lhe

Notified Party had no right, the third party will
get. none. Tt is for bLhis reason thal. in  Seclion
11(2) () Lhe words used are "any other liability as

may be specified by the Special Court {rom time to

%

time." (emphasis supplied)

70. So far as  this Courbt is concerned these

Aunthorities are  binding. Thus, it 1s Lo be seen Lhalt this
Courl.  has held Lhat Lhese are not  properbies of Notified
Parties. These are properbies and/or monies which have been
siphoned off from Banks and Financial Tasbtitulions. The said
Aclt  proceeds on  Lhe footing thaltt Lhese continue to be
properties ol Lhe Banks and  Financial  Tnstibutions. Any
property purchased from these public monies also. does not
belong to  Lhe NolLified Party, bul. is really speaking the
property of the Bank and/or Financial Ingtitutions whose
monies  are  used Lo acguire Lhat properly. Thus, it  has
already been held Lhat. a4 Notified Party does not. have any

right. and cannol c¢reate, any right. in favour of tbird parties

in  Lhatl properiy . hus, in cases where the liabilities
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73. When  Lhis  was pointed oul, it was sought to be

submitted that. 311

of an offence, b

available for distribubion. Tt was submitted

time it

1t is correct Lhat this Court in an Order dated

1993 on the M. A.
can  take place a
offence. However,

Lhat in Aan Order

No. 57 of 1993 the

such Lime as Nolified Party is convicted

cannot. be said Lhat Lhese agselts would be

Lthat. till that

could not be said thal. these are public assets.

2nd  July
107 of 1993 held that before distribution
NolLified Party must be convicted of an
whilst so stating the Court has overlooked
dated 15th June 1993 in Misc.

Application

Courl. held as follows: -
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In

an Order dated 22nd July 1993

"Also  for adjndicating on such colaimg 1L 18 nob
neéesgary Lhat. all parties shonld be notified or
have committed an offence. Tt is sufficient. if the
dispule  is in respect of property of a nolLified
parly. As stated above a person would be notified,
only provided, the Custodian is satisfied Lhat a
person  is  involved in  an offence relating Lo
Lransaclions in Securities. Tn Lhis case the 2nd
Respondent. is8 a4 nobified party. The dispubte is in
respecl. of 4 claim arising onl. of attached property
of the 2nd Respondent. Th is nol necessary that
1st Respondent must also have commilted an offence
or that. a particular civil claim or dispute should

have arisen direclly as a result of any offence.”

of 1992 this Court has held as follows:-

"Also this Court dealing with distribution of
properties of the Notified parties would have a
complete picture before 1L. Tt is in a posgition to
ascertain whether Lhe Nolified party has used
monies of Banks and Financial Tnsbilubions and  how
and where 1L 1s so used. Tt 18 correct that the
jurisdiction of normal civil Courts is nol  done
away with. Bubt an additional forum is provided for
enforcement. of  rights and claims by asking for

dislLribution.

in Misc. Application No

96
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Tn my view, they are neither unreasonable
nor  unjust nor irrational nor inequitable. In  my
view, lLhere 1s a reasonable classificalbion meant
for meebing Lhe object, viz., recovery of public
monies and for return of the same to the bodies
{rom whose pockets it went oul in  the [irst

instance in a speedy manner.”

Further, in an Order dated 3rd August 1993 in Misc.
Application No. 120 of 1993 and olher connected Applications
the Courl has also held as follows:-

y;”y ... This Court has been established because
public monies have been siphoned oull from Financial
ITnstitullions and/or Banks inlLo private pockels.
Apart from criminal Lrials, bLhe Courlt has under
Secttion 11 of the Special Courtl. Act, Lo pay off
liabililies in Lhe manner sell oubt  therein. This
from property belonging to Notified Parties. Today
the Court cannob ignore the facl. that generally
speaking when these family members run businesses
as a group, there 1s a large amount of
interlinking. Today the Court does nolt have before
it  the assets‘and Jiabilities picture of any of
these lst Respondentis. In my view, the Court must
for Lhe  presenl. nol forgel Lhat all tLhege
individuals/Firms/Privale  Timibed Companies are

part. of the same family group and were carrying  on
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various businesses as such.

e s a2 8 e 8 0 s e a an e

5

Furt'.her in my view, the Court 1s nol
jus—zL constituled merely Lo conducl  Lrials. Under
Seciion 11 of this Act, Lhe Court is also enbrusted
with Lhe task of paying off  lTiabilities in  the

manner laid down Lherein. Today 1t prima facie

g i

appears Lo Court  bthatt monies which bave been
s 1 phurwd cl)f r h;w» gone inl_’o private pockets. All
these 1st  Respondents are closely linked to the
"Prime  Accused”. Therefore, whether tLhey are
Nobtified or not, the Courl is entitled Lo and/or
bound Lo call upon these parties to disclose their
assets and Lo explain as to how Lhey have come in
possession of these various assels. FEven if  these
parties had nol. been Notified, T fail Lo see how
Lhey could have refused Lo give Lhe relevant
informal.ion Lo bthe Cusltodian or the Court. This
informattion i1s necessary Lo find out whether any
monies  siphoned of f have gone inlo the pockels of

any of these parbies.”

Thus the Court. has already noted that. disbribubion is  of
civil  liabilities and c¢laims. The Court is also having
civil jurisdiction. Tb has before it a picture of all claims
and  lilabilities. Therefore, Lhe Court knows whalt are the

liabilities and from what sort of transaclions L.hese
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liabilities are incurred. The Courl. has seen that in most
cases the Jiabilities are in  Lransacltions in securities
during the shtated period. If that be so, then there 1s no
reason why these liabilities cannol and should not be
dislributed merely because the Nolified Party has not been
convicled of any offence. Tt must however be mentioned that
Lhis question has not Aﬁj“?”WIQKMQéViSiQQJiW,Lhis case and
Lhe observalions made in Lthis para must nol be taken to be
[jnal.“These mﬁHL be considered Lo be mere prima facie
ébéérvations i1l this question is decided in an appropriate
mat.ter. Fven if it is held that there can be no ‘disbLribution
£311 the Notified Party is convicted, evern then 1in cases
where the assels are not sufficient. Lo meet liabilities, the
Court cannob release monies Lill all criminal cases end. The
Court cannob presume that the prosecution will fail in all
cases. This ig nol. Lo say that the Court is presuming that
the Nobtified party i1s guilty. All Lhal the Court is saying
that assets cannot be allowed to be used 1111 the matter 1is

(inally decided.

74.

Thus in such cases 1.e. where Lhe assels are  not
sufficient. Lo meet. the lTiability the Nobtified Party is in no
betfer posilion Lhan a paunper or an indigenl. person. As the
dgsels are not suflficient, Lo meet Lhe Tiabililies and Lill il
is clear Lhat Lhese are noll public monies which have to be
returned to bLhe Banks and Financial Tnshbitulions they cannot
be spent.. T Lhat be so, Lhen the so-called right to have

leyal represental.ion of one's own choice is  an  illusory
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75. From the above, it is clear Lhal the right of

Notified Parbty whether in civil or criminal matters to have
legal representation of his choice 1s not curtailed by the
said Act. Thus, the Act is not open to any challenge on
constitutional ground. However, Lhese rights stand curtailed
by the facl Lhat there are no funds available which _the
Notified Parly can call his own funds. All {unds which are
available are, in cases where the assels are leas Lhan Lhe
liability, public funds and public monies which have to be
returned Lo Lhe Banks and Financial Inslitulions Lo whom they
beiong and/or used for payment of liabilities set oult 1in
Section 11(2). 71 the Nobtified Party has no monies bthen the
Notified Party is in no better position than a pauper or an
indigent person or an insolvent. Thus Lhe so-called right to
have legal representalion of his choilce even though not

curtailed by Lhe Act is in effect an illusory right.

76, Thal this is the posilion is vary clear from the

\ & OMRF“‘ /
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77. It must  be mentioned that Mr. Seervai had
contended thal ihe Criminal Law {(Amendmenl) Ordinance is a
pre-constibtulional law. He submitted that after the
enactment of Lhe Constitulion any law which sought to
abrogalte a fundamental right would be void. I fail to
understand tLhis. The Criminal TLaw (Amendment) Ordinance 1944
seeks Lo give a righl. Lo receive, from alttached assets,
monies for legal fees. TL provides lfor a right which is  1in
keeping with the fundamental right.. Therefore the Criminal

Taw {Amendment.) Ordinance can hardly be gatd Lo be
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unconsbilubional.

~3
fesl
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Ags has been seb out earlier, Mr. Seervai relied

5 (2) of the Presidency Town Insolvency Act and

upon Section 7
the corresponding Section 66(2) of the Provincial TInsolvency

Act. He submitted thal even in cases of insolvency the Court

has bthe power to release monies for legal expenses. Whether
or nol. Lhese Sections empower Courts Lo releage Advocates
feres  ds, in my view, a debatable question. Fven if  such a
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power was there, the authorily of British Folding Pred Co.
relied upon by Mr. Setalvad wonld suyggest Lhalt such fees can
only be paid where such services have already resulled in a
benefit or profitt to Lhe esbale. Fven then 1t must be
commensurate Lo Lhe service rendered. For other purposes no
snch power exisls eibher in the Insolvency law or in the said
Act.. However, 1t must be menbioned thal. if Lhe argument  of
Mr. Seervai is Lo be asccepted and it is to be held thatl

o Sect.ion 75(2) of the Presidency Town TInsolvency Act and
SecLion 66  (2) of the Provincial Tnsolvency Act permit. a
Court Lo release amountyg Lowards the legal f(ees, then it
would strengthen Mr. Bobde's submission that when the

Legislature so desires it speciflically so provides. Tt would
Lhen strenglhen Lhe submission that when the Legislature does
not. so provide b clearly does not. so degire.

80. Thus, to sum up, it will have Lo be held thal. for
Lhe purposes of preservalion, protect.ion and/or augmentation

of  the attached assels Lhe Courl. has power Lo 1incur

expenges. This irrespective  of whelher tLhe assels are

sufficienl. Lo meel Lhe liabilities or not. This power is

given to Courlt so  that  the assels are  avallable for

distribubion . his power of Counrt wonld only be where the
liability is not of a nature which falls under Section 11(2).
T a4 liability is of a4 nature covered hy seclion 11(2), then

Lhe Court "shall” discharge 1t in Lhe manner/priority sel out

therein,

yus Lhe power is only in respecl. of expenses which

the  Court. (irst concludes are neceasary for preservalion,

D
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protection and/or augmentation of bLhe atbtached assets. They

may, 1n some cases, have already been incurred, but the Court

would still be required to pass some directions or orders
for preservalbion, proteclion and/or augmenting the asset.

Generally these would be in the nature of revenue expenses.

If withonl the sanclion of the Court any expense is incurred

and Lhe Court is tLhen nol regquired Lo pass any direclion or
order then 1k becomes s liability under Section 11(2)(c) and

can  only be paid in the prioriby sel oul. thereir This in

spite  of  Lhe fact thal Lhe NoLified Party may purportedly

have incurred these for the purposes  of preservation,
protecltion and/or augmentabion of the attached assets. This
because, as stated above, the Nolified Party cannot on his

own decide whabt is necessary and what i1s nolt necessary for
preservalion, protection and/or augmentalion of the atitached
assets. TL  is only this Courl which c¢an 8o decide. The
Notified party cannot put the Court in an awkward position of
having to refuse or cut down fees or expenses after third
parties have already dealt with the Nolified ParlLy on certain
expectations. The Courbt could never be presented with a fait
accompli. As slaled above to hold otherwise would be Lo give
an opporbunity to NolLified Parties to §ubsLanLia]]y deplete,
il not exhaust, the atlached assets and/or Lo receive
services and goods without. having the capacity to pay for

t.hem musi. be menlioned all Lthis stage bthalt even in  cases

which are for preservalion, protectLion and/or augmenlation of

abtached assels, as seb out. herealber Lhere may be some cases




where no
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fees shonld be released.
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83. Whether an expenses is necessary f{or preservation,

protection and/or augmentation of Lhe altached assets will
have o be decided by Lhe Courll in each malter. No hard and
fasl. rule can be laid. Fven in cases where a direction or
order is necessary  there may be many Pelilions/Applications
where no complicated gquestions of law arigse and where the
Order is almost a formality. These therefore do not require
any Advocate or legal representallion. For example, release
of monies for Righls Shares, payment. of Call Monies, payment
of rents/society charges, permission to leave the home town
etc.  EBven though these may be for preservation, protection
and/or augmentation, these are not malters where any Advocale

1s  required. Tn fact_a_pumber of persons are regularly
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appearing in person and oblaining orders [rom this Court. The
Not:ified Party can also personally approach the Court. There
s no reason why, in cases where the assels are :not
sufficient to meet. the liability, any monies should be
released for such expenses. A]éo in cases where attempts are
first made Lo secrele ausels or where matters have arisen due
Lo impropriely of the Notified Party or due Lo an attempt to
gsecrele  assels, Lhere ig no reason why good Public Monies
should be spent.. The Nobified Parly can  always give hiB'
explanallion Lo Lhe Court personally. Thus, no monies can  be
released in such mallers.

84. Tn all c¢ivil cases where some gquestion of  law
and/or complicated facts are involved Lhe Custodian would be
a party. The Custodian is always represented by an Advocate.
Tf the matlter pertains Lo preservalion, protection and/or
aungmentation of the attached assets of a Notified Party, the
Custodian  always supports such  Pelitions/Applicationsg. In
fact at one staye, the Custodian was (iling Applications for
such  purposes  and For recovery of asselsg. ITn  such case,
Lhere is no conflict of interesl belween Lhe Cusbtodian  and
the Nobtified Party. Tt must. be menlioned that when the
Custodian  starled filing such Applicalions, this Court
frowned upon Lhe Custodian. This Court. made 1L ¢lear bhat it
was for Lhe NoLified Parly to file such Applications and that
Lhe Custodian may, if he was so advised support Lhe Nolified
Party. AL Lhat Lime Lthe gunestion of Advocales fees was  nol

before the Conrt. The Court. had not considered whal was to
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happen if the Notified Party could nob afford Lo pay legal
fees. Now Lhaltl Lhe queslion has arisen, in my view, Lhere is
nothing wrong in Lhe NolLified Party gelting the Custodian to
file or defend Applications/Petitions which are for
preservation, proltection, augmenLation and/or recovery of
attached assets. This provided the assets are not sufficient
to meet the liabilities. Clarified that the Court is not
saying Lhal the Cnstodian must so file or defend. If is open
to  the Custodian to do as advised by his lawyers. If the
Custodian chooses not to assist the NotLified party can then
personally approach this Court. Sinple matters can then bé
disposed off withoul. intervention of Jawyers. In cases where
1t is  pecessary  Lhe Courl. will try and provide legal
assiglance. Tn cases which are for recovery of assets in the
hands of third parties also, provided there is no conflict of
interest the ﬁ]oLified party, could always brief tLhe Advocates
of the Custodian in Lthe same manner as they would briefl their
own Counsel. This would ensure Lhat the Notified Party gets
proper legal assistance/representalion. Here also 1f  the
Custodian does nol aygree Lhen Lhe Notified Party can approach
the Court and the Court will Lry and provide legal
assistance. In cases where the Court provides legal
asgiatance paynmenl will be as setll out hereafter. Tt is thus
clarified that if the Notified party wishes to have an
Advocate of his choice and the Advocate is willing to work on
Lhe same fees, Lhe NolLified party can have the lawyer of his

choice. Applications by Notified party for legal assistance
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can be oral.

85. The guestion then arises in respect of the matters
which are not. lor preserval.ion, prolLeclion and/or
augmentallion of Lhe attached assels of a Notified Party. In
such  case, Lhe Custodian may or may not be involved. As
Aalready stalted above, if Lhe assels are not sufficient to
meel. liabilities then the saild Act makes no provision for
release of monies for such purposes. This is because in such
cases  the Nobtified Party would be like a pauper and/or an
indigenl person. However, a pauper or an indigenl person
can approach and would most likely gel. legal aid. As has
been set out above a Notified Party would nol get any legal
aid. The result of this would be that Lhe Notified Party,
whose assels are less than his liabilities, can never get any
legal representabion in criminal matters and/or matters which
do not. perbain to preserval.ion, protection and/or
augmenltation of abbached assels. T would amount. Lo  saying
Lhalt a Notified Parly has no right. to legal representation.‘
This could nol. have been intenlion of the Legislature. As
legal aid is nol possible Lhis Court. will then have to ensure’
that a Notified Person procures legal assislance Lhrough the
agency of this Court. For that purpose some Aamounts will

have to be released bLowards legal lees. The only question

then would be what amounts should be released.®V As srated

st

dbove, in cases where !h@ assels are more than Lhe liability,

thprp 18 no dlffl<n11y Tho an)fnnd Pariy cAan sp@nd as much

as }')r—i Tikes and gelt an 7\(1\/()( ate ()f his choice po matter how
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expensive they are/) However, if Lhe assels are not sufficient

Qe —

Lo meel the Jiabilities the Court will have to decide from

case Lo case whelher or not fees are Lo be released and in

To be immediately clarified that now this

what aﬁount.
dec:quon nﬁmt. be prior to the liability being incurred. The
Court  cannol. and should not forget Lhal public monies are
going Lo be used. Thus only what is necessary can be spert.
The Courl has already before it a scale of fees which are
paid by Lhe Cenbral Government. Lo its Advocates including Qj.})e
Public Prosceculors. The Courbt has also before it a scale of
feeg  which bhe Custodian pays Lo his Counsel and Advocates.
As far as the Courl js concerned, Lhe normal scale paid to
the Public Prosecutors and Advocates for the Cusbodian
appear to be mosl. reasonable and proper. In view of the Court
on these scales there  ghould be no difficulty in  procuring
legal assistance eilbher by Lhe Notified Party or the Court.
On  these scales both the Custodian and the C.B.TI. have got
very efficient. and competent lawyers. There is thus no
reason  why Lhose scales should noll be applied and paid Lo
lJawyers of the Notified Parties or the lawyers Lhe Court will
endeavour to procure for Lhe Nobified Party. To be remembered
thal Lhere will be & large number of matters for each
NoLified Parly. Tn some maltlers, particularly iLhe criminal
mat.lers, the Lrial would be long. Therefore even 1f small
fees  are  paid in each malter becanse of the  volume  and/or
duration of trial substantial (ecs will ullimately be earned
by the concernced lawyer. Also clarified that if the Court so

AN /\’\
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consider it necessary il can cerbify and pay special fees in
approprialbe mallers.
86. Thus  in all Lhe Pet.it.ions, by Lhe Harshad Mehta
group, payment can only be al. time distribution under
Section 11(2). Mr. Vazifdar fairly siates Lhat in this view
the Pebibions need not be considered Lhis stage. He fairly
stabes that the Petilions must be taken up at time of
distribution. He however asks lor time Lo enable the
P Petitioners Lo study this Order, apply Lheir mind and Appeal
{

against bthe Order i so advised. The

ad journed for three weeks.
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