
IN THE SUPREME COURT OF INDIA 

[CIVIL APPELLATE JURISDICTION] 

CIVIL APPEAL NO(s):6416, 7185 & 7234 OF 2005 ARISING OUT OF A 

JUDGMENT DATED 22.09.2005 IN MISC APPLICATION NO.370 OF 2003 

PASSED BY THE SPECIAL COURT AT MUMBAI, UNDER THE SPECIAL COURTS 

(TORTS) ACT 1992. 

IN THE MATTER OF: 

1. CA No. 6416 of 2005

GURUKRIPA TRUST.

2. CA No. 7185 of 2005
SAINATH CHARITABLE TRUST

3. CA No. 7234 of 2005.

SHRI. B.C. DALAL.

VERSUS 

THE CUSTODIAN & OTHERS. 

. ............ APPELLANT($). 

. ........... RESPONDENTS. 

CLARIFICATION ON BEHALF OF Tf-:IE CUSTODIAN/RESPONDENT NO.1 

PURSUANT TO ORDERS/DIRECTIONS DATED 01.12.2015 OF THIS 

HON'BLE COURT. 

Most respectfully Sheweth: 

1. Questions proposed for consideration by this Hon1ble Court vide an

order dated 02 December 2015 in the aforesaid three Civil Appeals

are:

(1) Are there any quantifiable claims? If so, what are they?

(2) What is the loss caused by the notified party?

“Custodian filed an Affidavit in CA 6416 of 2005 to give clarifications to the 7 questions raised by Hon’ble 
Supreme Court and filed completely false and misleading replies and on crucial questions even evaded 
giving any reply. The Custodian repeatedly claimed contrary to the facts that he does not take any 
decisions regarding sale of assets nor makes any assessments of losses caused, if any, by the notified 
persons or any unjust enrichment by them and there was also a mechanism for ascertaining the damage 
caused by notified persons.”
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(3) What is the quantum of unjust enrichment of the notified party due to his 

involvement in the fraudulent securities transactions·? 

( 4) Can the Custodian sell the attached property without determining the 

amount claimed? 

(5) Is there any mechanism in place to ascertain the financial damage caused 

by an individual in a fraudulent security transaction? 

(6) What happens with the balance amount of the sale 2 consideration of the 

notified person's property, which is left after satisfying the claims (in our case 

of the Income Tax Authorities, who in any event have substantial powers to 

make good their claims)? 

(7) Is the Custodian to sell property equivalent to the loss caused by the 

notified party or the unjust enrichment of the notified party, or merely enough 

to compensate the claims? 

2. Before answering the aforesaid seven questions Respondent No.1/ Custodian 

craves leave to place briefly the following facts resulting in the aforesaid three 

Appeals against the common judgment and order dated 22.09.2005 of the 

Special Court at Mumbai. 

3, Respondent No.1 (for short referred as the Custodian) appointed under the 

provisions of the Special Court (Trial of Offences Relating to Transactions in 
\ . 

Securities), Act, 1992 (hereinafter referred to as the "said Act") in terms of 

Section 3(2) of the said Act notified several persons / entities in the Official 

Gazette 'on being satisfied' that such persons/entities was/have been 

involved in any offence relating to transactions in securities after 

01.04.1991 and/on before 06.06.1992. In exercise of the power conferred 

upon the Custodian under Section 3(2) of the said Act, the Custodian vide a 

notification dated 02.07.1992 notified Shri B. C. Dalal, also referred to as 

Appellant herein. In terms of Section 3(3) of the said Act, movable and 

immovable properties belonging to Shri B.C. Dalal simultaneously and 

automatically stood attached. Respondent No.2 and/or 3 is the Assistant 

Commissioner of Income Tax Department in the aforesaid Appeals concerned 

with the assessment of the income of the Appellant/ Notified Party, whereas 

Respondents No. 3 and/ or 4 and/ or 5 are the wife and son of the Appellant/ 

Notified Party. The Appellant/ Notified party has neither impugned his being 

notified under Section 3(2) of the Act before the Special Court nor the 
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assessments of the Income Tax Authorities for his tax liability during the 

'window period' under the Act, but only impugned the sale of his attached 

properties referred to herein below. Even in the present Appeals, the 

Appellant has only impugned the sale of the two trust properties. 

4. At the outset it is submitted that vide a judgment dated 18.01.2014 in Special 

Case No.02 of 1995 (In Re: CBI Versus Bhupen Champaklal Dalal & 15 others) 

of the Special Court under 'the said Act', the Appellant has been convicted and. 

sentenced to One Year Imprisonment and fine. However, this Hon'ble Court in 

Appellant's Criminal Appeal No.1236 of 2014 has admitted the Criminal Appeal 

of the Appellant. 

5. Assistant Commissioner of Income Tax vlde a Misc Application No.357 of 2003 

dated 10 October 2003 petitioned the Special Court to direct the Respondent 

No.1/ Custodian to disburse from the attached assets of the Appellant/Notified 

Party under Section 11(2)(a) of the Act recover its Income Tax demand for the 

'Priority Period' i.e. the 'Window Period' qua the Notified Party amounting to 

Rs.230,85,74,162/- (Rupees Two Hundred and Thirty Crores Eighty Five Lacs 

Seventy Four Thousand and One Hundred and Sixty Two only) for the AY 

1992-93 and AY 93-94. Income Tax Department also filed similar applications 

against four other Notified Parties. True Copy of Misc Application No.357 of 

2003 dated 10 October 2003 are Annexed hereto as ANNEXURE-Rl. 

6. By a common judgment/order dated 21 January 2004, Special Court i[J the 
•,. 

aforesaid cases directed the Custodian to disburse the Income Tax Department 

a sum of Rs.64,36,072.63 p form the account of Shri. B.C. Dalal/ Appellant 

herein. True Copy of the judgment/order dated 21 January 2004 is annexed 

hereto as ANNEXURE - R2. 

7. Vide an order dated 17.03.2004, Special Court had directed to sell Appellant's 

Four Properties I.e. Flat No.42, and his 1/8th share In Flat No.91, 1/8th Share in 

Flat No.92 in Chitrakoot Co-op Hsg Sty and Business Flat No.208 at Regent 

Chambers, Nariman Point, Mumbai to pay the arrears of Income Tax. Order of 

the Special Court was impugned by the Appellant in Civil Appeal No.2795 of 

2004 before this Hon'ble Court and the same was confirmed vide an order 

dated 29.08.2005 by this Hon'ble Court reported as (2006) 2 sec 411. 

Thereafter, aforesaid four properties were sold. Further, pursuant to an order 

dated 21.01.2004 of the Special Court, a sum of Rs.64,36,467-63 was released 

to the Income Tax Department towards the income tax dues of the Appellant. 
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8. The Custodian filed a Miscellaneous Application No.370 of 2003 before the 

Special Court and sought directions to sell several attached properties of the 

Notified Party/Appellant. At this stage, outstanding Income Tax liability 

of the Appellant was approximately Rs.230,85,74,162/- i.e. Income 

Tax for statutory/priority period for the A.Y. 1992-93 was 

Rs.217,38,29,835/- and for the A.Y. 1993-94 was Rs.134,74,4527 /-

9. As per the disclosure made by the Appellant following assets are owned by 

him: 

Sr No * Description of the Properties in present appeals. 

1. 

2, 

3, 

4. 

5, 

6. 

7. 

)~. 
19. 

. 10. 

._/ 

"Gurukripa" with outhouse No.20, * 
Aundh Road, Kirkee, Pune. 

Flat Nol, 1st Floor, Mehta Mahal, * 
Dada Saheb Phalke Road, Dadar (E), 
Mumbai. 

Flat No. 42 Chlttrakoot, 
Chittrakoot C .. H.Sty; Altmount Road, 
Mumbai 400026. 

Flat No. 91 {1/lfh Share),, Chitrakoot., 
!fh Floor, Altmount Road,, Mumbai 400026. 

Flat No. 92 {t/dh Share),, Chitrakoot, 
!fh Floor, Altmount Road,, Mumbai 400026. 

208 Regent Chambers., Nariman Point, 
Mumbai 

Flat, New Stock Exchange, Dalal Street, 
Mumbai. 

Shop AC Market, Tardeo, Mumbai. 

Flat, Konark Nagar, Pune. 

Office Premises, Shivsagar Estate, Worli, 
Mumbai.· 

· )Properties at Sr. No. 
)1 & 2 in the present 
)Appeals 
) 
) 
) 

) Sold pursuant to 
) Special Court's 
) order dated 
) 10.12.2010 

) Properties 4 - 6 
) sold pursuant to 
) an order dated 
) 29.8.2005 of 
) this Hon'ble ., · 
) Court in CA No. 
) 2795 of 2004 
) reported as 
)(2006)2 sec 411. 

) Vlde Special 
) Court's order dated 
)17.03.2004 Bombay 
) Stock Exchange 
)deposited Rs.SLakh. 

) Properties 8 -10 
)not belonging to the 
)Appellant, therefore 
) not ordered to be 
) sold by Spl Court 
) vide order dated 
) 22.09.2005 
) in the Impugned 
)order in the aforesaid · 
) Appeals. 

-------------------------------------------------------------------....................................... . 
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10. Appellant in his Reply Affidavit dated 18.08.2004 to Custodian's Application 

No.370 of 2003 revealed for the first time that that Properties No.1 & 2 

mentioned in Para No.9 above were properties belonging to Charitable Trusts. 

While property at Sr. f\Jo.1 being Property No. 20, "Gurukripa Trust", with an 

outhouse at Aundh Road, Pune for the sole benefit of the Appellant. Whereas 

Property at Sr. No.2 being Flat No.1, at Mehta Mehal, Dadar (E), Mumbai, 

belonged to Respondent No.10/Sainath Charitable Trust of which the Appellant 

and his son were the trustees. The array of trustees ex-facie show that the_ 

Trust Properties at Sr. No.1 & 2 above are exclusively controlled and managed 

by Shri. B.C. Dalal/ Notified Party and his son & wife. ·said two properties are 

infact benami trust properties of Shri. B.C. Dalal/ notified party. 

11. Appellant/Notified Party in C.A. No. 6416 of 2005 relating to 

"Gurukripa Trust", which owns Property No.20 with an outhouse at Aundh 

Road, Pune, is infact owned and directly controlled by Shri. B.C. Dalal /Notified 

Party. As is evident, the Appellant, a Private Trust was created by the parents 

of Shri. B.C. Dalal/Notified Party, when he was a minor. The said trust with 

the properties named therein was created for the exclusive benefit of Shri. B.C. 

Dalal and the same now belongs to him. This fact is further evidenced from the 

observation of the learned Special Judge who vide his order dated 

22.09.2005 (impugned herein) at Paragraph No.2 at Pages 2 & 3 

observed that the "notified party is the sole beneficiary of the trust". 

Reliance is placed on the un-numbered Recital Clauses of the Trust 

Deed (Annexure A-1 at Pages 20 to 24) and terms of the Trust at Para 

8 at Pages 29, Para 24 at Page 39, Para 40 at Pages 46-47; 3rd 

Schedule - Para 1 at Page 48, Paras 4 & S at Page 49, Paras 10 to 14 

at Pages 52 to 54, 4th Schedule Para 5 at Page 55. Shri. B.C. 

Dalal/Notified party was the sole beneficiary of Gurukripa Trust. After the aims 

of the trust were fulfilled the Trustees stood discharges under Section 71 and 

under Section 77 of the Indian Trust Act 1882 the Trust stood 

extinguished whereinafter infact the Trust property was a Gift Simpliciter to the 

Notified Party, the Appellant. In the Annual Wealth Tax Returns for the A.Y. 

1991-92 filed by the Shri. B.C. Dalal the said property at Pune has been shown 

as belonging to him regardless of the fact that in Para 7 of Shrl. B.C. Dalal1s 

Affidavit In Custodian's MA No. 370 of 2003 he has averred and admitted that 

he has admitted in his Wealth Tax Returns that he was the owner of the 

aforesaid Trust Properties. (Reliance is placed at Page 75 of Annexure A· 

6 to the Appeal before this Hon'ble Court being the Reply affidavit 

dated 08.04.2004 of Shri. B.C. Dalal before Special Court). 
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12. Special Court in it's order dated 22.09.2005 (impugned herein) correctly 

observed and held (at Para No.2 Pages 2 & 3) that property described at Sr. 

No.2 (also referred to as the Gurukripa Trust in this appeal) was purchased by 

the parents of Shri. B.C. Dalal/Notified party in the year 1940 and on 

11.03.1954 as 'Settlers' created an Indenture of Trust for the sole benefit of 

the Shri. B.C. Dalal/Notified party who has been described therein (Annexure 

Al to the Appeal) as a minor. Being the sole benefici~ry of the trust, was 

therefore, empowered to Will and transferred the trust property. In terms of 

Section 60 of the Civil Procedure Code the beneficial· interest in the property 

owned by the trust is capable of being attached and sold. Special Court 

correctly rejected the submissions of Shri. 8.C. Dalal that c)ppellant trust 

property owned by the trust cannot be sold in view of the submissions and 

admission of Shri. B.C. Dalal of the undisputed fact that the sole beneficiary of 

the trust property was Shri. B.C. Dalal. In view of the undisputed findings and 

facts that since B.C. Dalal was the sole beneficiary of the appellant trust, which 

owns the property, therefore the sole interest of Shri. B.C. Dalal in the 

Appellant Trust can be sold and transferred. Gurukripa Trust Property once 

the aims of the Trust were fulfilled was infact a "Gift Simpliciter" to 

Shri B.C. Dalal not a Charitable Trust. 

13. Reliance is also placed on intent of Section 71 & 77 of the Indian 

Trust Act and In Re: Darshan Lall Vs RES Dalliwall reported as AIR 

1952 ALL 825. 

' . 

14. Appellant/Notified Party in C.A. No.7185 of 2005 relating to "Sainath 

Charitable Trust", being Flat No.1 at Mehta Mahal, Dadar(E), Mumbai 

is concerned the same was purchased by Shri. B.C. Daal/Notified 

Party in the year 1989. He claims to have transferred the same to 

Respondent No.9/ Sainath Trust. Incidentally, B.C. Dalal and his son Milan 

Dalal are the trustees of Sainath Trust. Admittedly, before the Special Court no 

registered deed executed by the Notified Party in favour of Respondent No.9/ 

Sainath Trust was filed. Similarly, Sainath Trust too failed to produce any 

document to establish their title of the property and validity of transfer whose 

members are the family of the Notified Party and the Notified Party has 

declared the property in his Wealth Tax Returns. Reliance is placed to Para 5 

at Page 6 & 7 of the impugned judgment, and Annexures A-4 & A-5 

and Annexures A-6 dated 08.04.2004 and Income Tax & Wealth Tax 

Report thereto in CA No.7185 of 2005. As is evident the transfer of the 

property to the Sainath Trust by a mere Declaration of Trust dated 24.03.1992 
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under Section 2 of the Bombay Trust Act, the same being forwarded by the 

Trust on 29.04.1992 to the Charity Commissioner, Mumbai and a Report dated 

29.04.1992 by the Charity Commissioner, Mumbai was a collusive and a sham 

transfer of the property and within the window period with the sole malafide 

intention to camouflage and overreach the provisions of Section 3(2) and 

Section 11 of the Act. Reliance is also placed on the Assessment Order dated 

31.03.1995 (relating to the properties of Shri. B.C. Dalal) of the Asst. 

Commissioner Wealth Tax relating to the trust property in question wherein it 

has been held that the said transfer was attempted to avoid recovery 

proceedings apart from the fact that the assessee 'has failed to place any 

document of transfer during assessment proceedings. It is pertinent to state 

that though B.C. Dalal and the Trust filed its reply before the Special Court has 

deliberately failed to file these annexures in the aforesaid appeal thereby 

concealing these vital and material findings. 

15. Respondent No.1/The Custodian now craves leave to answer the Seven 

Questions proposed by this ~on'ble Court vide an order dated 02 December 

2015 inter alia as set out hereinafter: 

' , ,· 

(1) ,. Are there any quantifiable claims? If so, what are they? 

Respondent. No.1/The Custodian states- a;d submits that the 

quantifiable claim(s) of the Income Tax Department are as per the 

latest Statement of Assets & Liabilities as on 31st October 2015, true 

copy whereof is annexed hereto as ANNEXURE - R3. 

(2) What is the loss caused by the notified party? 

(3) What is the quantum of unj~s~ enrichment of the notifi_ed party 

due to his involvement in the fraudulent securities 

transactions? 
' 

In response to Questions No. 2 & 3 above Respondent No.1/The 

Custodian states and submits that the Statement of objects and reasons 

to bring out an enactment is to restore confidence and maintain the 

basic integrity and the credibility of banks and financial intuitions and 

also to ensure speedy recovery of a huge amount involved, It may also 

be pointed out that Section 11 is the soul and spirit of the Special Court 

Act. Section 11 deals with discharge of liabilities. The priority-wise 

liabilities which have to be discharged are:-

(a) Tax dues for the statutory periods. 
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(b) Dues from the notified party to the banks and financial 

institutions. 

(c) Other liabilities including tax dues for the non statutory period. 

It is, therefore, stated tha.t the purpose of the Act is to ensure that 

liabilities of the banks and financial institutions who have lost money in 

the dubious transactions is recovered and it was very much the intent of 

the legislature to ensure that the tax dues are also recovered by the 

Special Court. The loss was caused by the notified party to the society 

as a whole. Hence, there is no question of loss or unjust enrichment 

caused by/to the notified party. There was an issue of interse 

differences in settlement of securities transactions between the notified 

parties, who were the brokers in the financjal securities, while dealing 

with the· various banks. Losses, if any1 were caused to the respective 

banks, who on the basis of their reconciliation of differences/ specific 

transactions have filed different suits and obtained decrees separately. 

As on today, there is no decree awarded to any Bank against Mr. B. C. 

Dalal. However there are three Suits (Suit Nos.7 of 1994, 8 of 1994 a~nd 

10 of 1994 filed by Canba~l<"Financial Se~ices Ltd. Vs. Provisional 

Liquidator, Bank of Karad and five notified parties) pendina in the 

SP-_ecial Court. Sri. B. C. Dalal is one of the Defendants in these Suits. 
·• 

However, Shri B. C. Dalal was notified on the basis of involvement in the 

aforesaid securities scam, which IJ1.9Y. hav~_ resulted in losses or 

shortfalls to the banks involved in the above Suits. 

(4) Can the Custodian sell the attached property without 

determining the amount claimed? 

It is ·submitted that the function of thetustodian is only to notify under 

Section 3 of the Act the entities who were involved in the scam, to 

cancel fraudulent transaction under Section 4 of the Act and also to take 

steps to ensure that the properties of the notified party which stands 

attached statutorily reach the Special Court. The CU$todian does not 

independently deal with any property. Section 3( 4)-of the Act specifically 

states that the property which st;nds attached snall be dealt with by the 

Custodian In such manner as the Special Court may direct. The Special 

Court gives directions to the Custodian for the disposal of the property 

' 
1 under attachment under Section 11 of the Act for discharge of liabilities. 

The Custodian on its own does not sell any property. The Custodian 

does not deal with the property at all at his instance. The Custodian 
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deals with the property attached1 in such manner' as the Special Court 

directs in each case. Section 3 ( 4) of the Act clearly contemplates that 

the power of the Custodian to deal with the property of a person who 

has been notified is subject to the orders and directions of the Special 

Court. The Special Court is .a Court presided over by a sitting Judge of a 

High Court. 

(5) Is there any mechanism in place to ascertain the .financial 

damage caused by an individual in fraudulent securities 

transactions? 

rt is submitted that for enforcement of specific liabilities of Income Tax 

Department, decrees of Banks and Financial Institutions involved file 

separate Petitions/ Applications/Suits against notified parties. As such. 

there is no standing mechanism for ascertaining the so called financial 
.. -·---··---~--------·---·~- . . 

damage caused by the notified party, which would be nQr!1J9Jjy thJUol_e . 
. _____ ., __ ., ··•-·- . . -- . -----.-··--~--- ·-- .. -- ··- . . 

,o(Jncome Tax Department aru:Lthe Banks/Financial Institutions and not .. · ••' . -~-- ----- ---~·-··-·-··------· ......... ~-·-· . . .. ,, ............... ____ ,.,.~.---··••' .... ------ .. . - ...... __ ,,_ 

.. that of the Custodian. There is nothing in the Act to suggest that the ----- ---··--····-------~-~-,........,-----

financial damage caused in the fraudulent securities must be 

ascertained before distribution. The liability to be discharged has been 

specified in Section 11 of the Act. Under Section 11, the properties 

which stand attached by the Custodian are used to discharge the 

liabilities in full as far as may be in the order prescribed under Section 

11Q} of the Special Court Act. There is nothing in the Act which 

suggests that only such properties which belong to the notified party 

. and which have been acquired by the use of tainted funds alone tan be 

attached for the purposes of distribution under Section 11 of the 

Act. Section 3(3} postulates that on and from the date of notification all 

properties movable, immovable or both, belonging to the notified party 

on and from the date of the notification starid attached. Attachment of 

all the properties in terms of Section 3(3) of the Act is automatic. The 

said section does not provide any qualification that the properties which 

are liable to be attached should relate to the illegal transactions in 

securities in respect of which the Act was brought in force. Had the 

Parliament intended otherwise it would have specifically provided for the 

same as was done under the Smugglers and Foreign Exchange 

Manipulators (Forfeiture of Property) Act, 1976. A reading of Section 

11 of the Act further provides that all the properties which stand 

attached to the Special Court under Section 3(3) are available for 

distribution under Section 11 of the Act. There is again nothing which 
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suggests that the distribution must be restricted only to sale of such 

properties which have been acquired by use of tainted funds. The 

statutory period is irrelevant for the attachment of properties and sale 

of the same. All properties which are attached would be liable to be sold 

for redemption of liabilities till the date of notification under Section 

11 of the Act. In cases like Harshad Mehta Group matters, Audit was 

carried out by Auditors appointed by the Special Court who audit the 

books of account o( the notified parties to determine the intermingling . 

of funds camoufla_ginq the benami and fraudulent security transactions 

in league with the banks during the wTndow/ sta'tutory period. 

(6) What happens with the balance amount of the sale 2 

consideration of the notified person's property, which is left 

after satisfying the claims (in our case of the Income Tax 

Authorities, who in any event have substantial powers to make 

good their claims)? 

It is submitted that after the claims of the Income Tax Department or 

the Banks and Financial Institutions as the case may be are fully 

satisfied under Section 11(2) of the Act, the Custodian files a Report 

specifying the position of the concerned notified party where upon the 

Special Court determines whether the notified party should be de­

notified. If the person who is aggrieved by his name being notified 

under sub-section (2) approaches the Special Court and makes out, that 

there · are no claims or liabilities which have to be satisfied by 

attachment and sale of such property, the Special Court has the power 

to direct the custodian to release such property from attachment. In the 

same way, if ultimately, the Special Court, after looking at all the 

relevant circumstances, comes to the conclusion that the entire property 

should be released from attachment such a direction also can be given 

by the Special Court under Section 3, sub-section ( 4). In such a 

situation, if the entire property is required to be released fro1]1 

attac;hment, the Special Court, can also direct the Custodian that the 

name of the notified person should be de-notified. This would be a 

necessary consequence of the power of the Special Court to give proper 

directions in connection with the property which the Custodian seeks to 

attach. The notified parties themselves also can file an Application for 

their being de-notified. After de-notification is ordered by the Special 

Court, the balance assets held by the Custodian are returned to the 

notified party or otherwise as directed by the Special Court. True copies 
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of the orders dated 14.06.2002 and 07.05.2007 of the Special Court in 

case of Shri. Ajay Kayan and M/s Naresh I<. Aggarwala Group are 

collectively annexed hereto as ANNEXURE-R4 (Colly). It is submitted 

that the balance amount is returned to the notified party on de­

notification under the orders of the Special Court. 

(7) Is the Custodian to sell property equivalent to the loss caused 

by the notified party or the unjust enrichment of the notified 

party, or merely enough to compensate the claims? 

It is submitted that all the facts relating to the ,liabilities of the notified 

party are placed before the Special Court and it is the Special Court only 

which after hearing all the parties determines the quantum of attached 

assets which need to be sold or otherwise. Under Section 3 (4) of the 

Special Court (TORTS) Act 1992, the Custodian only manages the 

attached assets of the notified party in such manner as the Special 

_court directs .. In other words, the Custodian has no powers tq suo moto _ 

sell the assets and/ or to clear the liability of a notified oarty. It is only 
. -- - . ·-·· -· •·· ~- ·-·-· . . .• ..•. . -~ -- --

the Special Court which can direct i) sale of an attached asset; and ii) 

payment to clear liability of the notified party. Custodian's role is limited 

to holding the attached assets and take action as per the directions of 

the Special Court. 

16. It is further submitted that to a -great extent aforementioned Questions have 

been examined and answered in the following judgments of this Hon'ble Court 

as well as the Special Court at Mumbai. 

(a) Harshad Shanti Lal Mehta Vs Custodian. Reported as (1998)5 

SCC1. Reliance and emphasis is placed on the observations of this Hon'ble 

Court relating to the issue of the Tax Liability of the Notified Party during 

Window/Statutory Period and discharge thereof by the Custodian under 

Section 11(2)(a) in Paragraphs No,18, 24, 25, 26, 27, & 28 which are 

extracted herein below: 

18. The last question can be answered first As stated above, Section 3(3) 

clearly provides that the properties attached are properties which 

belong to the person notified. The words "belong to" have a reverence 

only to the right, title and interest of the notified person in that 

property. It in the property ''belonging to" a notified person, another 

person has a share or interest, that share or interest is not 

extinguished Of course, if the interest of the notified person in the 
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property is not a severable interesl the entire property may be 

attached. But the proceeds from which distribution will be made under 

Section 11(2) can only be the proceeds in re!.':ltion to the right title and 

interest of the notified person in that property. The interest of a third 

party in the attached property cannot be sold or distributed to discharge 

the liabilities of the notified person. This would also be the position 

when the property is already mortgaged or pledged on the date of 

attachment to a bank or to any third party. This/ however; is subject to 

the right of the Custodian under Section 4 to set aside the transaction of 

mortgage or pledge, Unless the Custodian exercises his power under 

Section 4✓ the right acquired by a third party in the attached property 

prior to attachment does not get extinguished nor does the property 

vest in the Custodian whether free from encumbrances or othetWise. 

The ownership of the property remains as it was. 

24. In the present case, the words 'taxes due' occur in a section dealing 

with distribution of property. At this stage the taxes 'due' have to be 

actually paid out. Therefore/ the phrase 'taxes due' cannot refer merely 

to a liability created by the charging section to pay the tax under the 

relevant law. It must refer to an ascertained liability for payment of 

taxes quantified in accordance with law. In other word, taxes as 

assessed which are presently payable by the notified person are taxes 

which have to be taken into account under Section 11(2)(a) wht'le 

distributing the property of the notified person. Taxes which are not 

.Jegally assessed or assessments which have not become final amf 

binding on the assessee, are not covered under Secf!_nn 11(2)(a) 

because unless it is an ascertained and quantified liability, disbursement 

cannot be made. In the context of Section 11 (2J therefore/ "the taxes 

due 11 refer to "taxes as finally assessed''. 

25.1 Do these taxes relate to any particular period or do they cover all 

assessed taxes of the notified person? The Special Court Act is quite 

clear in its intent. It seeks to cover all criminal and civil proceeding 

relating to transactions in securities of a notified person between 1st of 

Aprtl 1991 and 6th of June, 1992. The Special Court is empowered to 

examine all civil claims and to try all offences pertaining to such 

transactions during the said period. Under Section j(2) it is the property 

of such offenders which is attached by the Custodian and which is 

disbursed under the directions of the Special Court under Section 11 (2). 
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Clear!½ therefore1 as the Special Court is empowered to examine all 

transactions in securities during the period 1.4.1991 to 6.61992, as also 

all claims relating to the property attached, the Special Court will also 

have to the property attached, the Special Court will also have to 

examine the tax liability of the notified person arising during the period 

1.4.1991 to 6.61992. As the purpose of the Special Court Act; inter al!'a, 

is as far as practicable1 to safeguard the funds to which the banks and 

financial institutions may be entitled, and to ensure that these funds are 

not done away with, there are provisions for attachment; ascertainment 

of claims and distribution of funds. However, before the liabilities of a 

notified person to banks and financial instit{Jtions can be discharged, 

Section 11(2)(a) requires the tax liabt!ity of the notified person to be 

paid. In this context the tax liability can properly be construed as tax 

liability of the notified person arising out of transactions in securities 

during the "statut01y period" of 1.4.1991 to 6.6.1992. It for example, 

any income-tax is required to be paid in connection with the income 

accruing to a notified person In respect of transactions in security during 

the ''statutory period'~ that liability will have to the banks and financial 

institution. Similar!½ in respect of any property which is attached, if any 

rates or taxes are payable for the "statutory period" those rates and 

taxes will have to be paid before the proceeds of the property are 

distributed to banks and financial institutions. In the same manner, the 

I/abilities to banks and financial institutions in Section 11{2)(b) are also 

liabilities pertaining to the statutory period. However, the extent to 
\ . 

which liability under Section 11(2}{a) is to be discharged is dealt with a 

little later. 

26. Every kind of tax liability of the notified person for any other period is 

not covered by Section 11(2)(aJ although the liability may continue to 

be the liability of the notified person. Such tax liability may be 

discharged either under the directions of the Special Court; under 

Section 11(2){c) or the taxing authority may recover the same from any 

subsequently acquired property of a notified person (vide 1997 (9) sec 
123) or in any other manner from the notified person in accordance 

with law. The priority, however, which is given under Section 11(2)(a) 

to such tax liability only covers such liability for the period 1.4.1991 to 

6.61992. 
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27. Questions No.3 At what point of time_ should this tax liabllity have 

become quantified by a large assessment which is final and binding on 

the notified person concerned? It is contended before us by some of the 

parties that only that liability which has become ascertained by final 

assessment on the date of the Act coming into force should be paid 

under Section 11(2)(a). Others contended that it should have been so 

ascertained on the date of the notification. The third contention is that it 

should have been so ascertained on the date of distribution. Since we 

have held that tax liability under Section 12{2)(a) refers only to such 

liability for the period 1.4.1991 to 6.6.1994 it' would not be correct t 

hold that the liabilities arising during this period should also be finally 

assessed before 6.6.1992 (the date of the Act) or the date of the 

notification. It must refer to the date of distribution. The date of 

distribution arrives when the Special Court completes the examination of 

claims under Section 9A. It on that date/ any tax liability for the 

statutory period is legally assessed., and the assessment is final and 

binding on the notified person, that liability will be considered for 

payment under Section 11(2)(a), subject to what follows. 

28. Question No. 4. The next question is, whether the assessed tax liability 

for the statutory period requires to be discharged in full under Section 

11(2)(a) or whether the Special Court has any discretion in relation to 

the extent of payment to be made under Section 11{2)(a)? The banks 

who have large claims against the notified persons have strenuously 
\ , 

urged that the Special Court is not required to pay the tax liability in full, 

but has some discretion as to the extent to which such liability wt'll be 

paid. They have emphasised the words 'shall be paid or discharged in 

full as far as may be' in Section 11(2) as ir;dicating some discretion in 

the Special Court regarding payment of liab!'ltties under Section 

11{2)(a). They point out that at the time when the said Act was enacted 

or when the Ordinance which it replaced was promulgated., the full 

extent of the funds involved in malpractices leading to the diversion of 

funds from banks and financial institutions to the pockets of the , 

brokers, was not known. Even after the submission of report by the 

Janakiraman Committee/ a special group known as an inter- disciplinary 

group was required to be set up to trace the end use of funds involved 

in this fraud. Auditors were appointed to check instances of differences 

where the attached assets were· short of problem exposure. It was, 

therefore, expected that the available funds from attached assets would 
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be speed,1/y restored to the banks a_nd financial institutions. It was also 

expected that even after the discharge of tax liabilities for the relevant 

perioi substantial funds would be left over for being paid to the banks 

and financial institutions concerned. 

(b) Judgment dated 17.08.2000 by Justice S.H. Kapadia Judge Special 

Court (as he then was) In Re: The Custodiiln Vs Union of India & 

33 Ors. Shri. B.C. Dalal was Respondent No.30 in this case. Issue related 

to Scheme of Sale of Attached Properties of the Notified Parties. Reliance is 

placed at Para No.8 Pages 28 to 31. Sub Para (iii) .at Pages 36 to 52. Sub­

Para (iv) at Pages 52 to 54 true copy whereof have already been filed with 

Custodian's Written Submission dated 13.08.2015. 

17. .JJ is pertinent to state that once all the liabilities of the Notified Parties are 

discharged they are De-Notified by the Special Court and their assets if any in 

the hands of the Custodian are returned back to the De-Notified parties. 

Further to ensure that surplus assets if any are also called back from the 

Income Tax Department and the Financial Institutions to be returned back to 

the de-notified parties. For this Department of Revenue and the Banks/ 

Financial Institution execute an Indemnity/Undertaking before the distribution 

is made by the Special Court under section 11(4)(a) & (b) of the Act. Reliance 

is placed on the documents filed before this Hon'ble Court during the hearing 

for the aforesaid Appeals along with Custodian's Written Submissions dated 

13.08.2015. Custodian states an submits that as on October 2015 liabilities 

under section 11(2)(a) of the Act qua the Income Tax Authorities is Rs.206.14 

Crores. 

18'; Special Court therefore was just and fair in directing the sale of the Appellant's 

rrust Property in terins-of the procEidure settled by the Sp-ecial Court. ln view 

, of the fact that Appeals against the impugned oraer dated 22.09.2005 and the 

grounds therein being wholly ill-conceived, the same deserve to be dismissed 

with exemplary costs .. 

N~w Delhi. 
Da'ted: 07.12.2015. 

;~-: 
--==---=-----ARVIND KUMAR TEWARI 

ADVOCATE FOR THE CUSTODIAN. 
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