“The AO filed an affidavit in MA 135 of 2012 filed by Smt Jyoti Mehta and others and
falsely denied the allegations made against the I.T. department that it had raised high-
pitched demands on Mehtas. The AO urged that when reliefs are granted by the
appellate authorities the department will give effect to such orders and communicate
the latest demand position to the Custodian.”
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BEFORE THE SPECIAL COURT CONSTITUTED UNDER THE
' SPECIAL COURT (TRIAL OF OFFENCES RELATING TO.
' TRANSACTIONS IN SECURITIES) ACT, 1992

| _ AT BOMBAY '

1,

MISCELLANEOUS APPLICATION (MA) NO. 135 OF 2012

T

Smt. Jyoti H. Mehta &'Ors"l‘ ‘ B
s o . (Applicant)
VERSUS

‘The Custodian . (Respon‘deﬁts)’“.~:‘.\ -

AFFIDAVIT IN REPLY OF THE ':RES(PONVD’EN_T- NO2 o

I RaJnl Ram Roy, Deputy Comm1ssmner of Income Tax Central
Cifcle - 4(1 ’),. Mumba1 havmg ofﬁce at Room Number 409 Aayakar o
Bhavan, 4th floor, Maharsh1 Karve Road Mumbai, bemg the 2nd

respondent, do hereby on oath solemnly afﬁrm and state as under

1. I say that I have read the copy of the M1sce11aneous_'-,".
| Application No 135 of 2012 and the ‘contents therem I have also o
perused the relevant :;re_cords ava_llable in the ofﬁce in c,onneeuon .
with the issues invoived vin the pr-.esent;case,. I.’arh"acc'ord'iinglly_
conversant W{t'h thev facts of. the case a_ﬁd am .able' to' deposei the |

saime.
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It is further stated ‘that any oni"ssmm o deal W1th any

statement contentlon allegation and / or averment made in this-

petition, should not b‘etreated as an; adm1ss1on thereof.'l hereby-

Vet
W

,d‘eny each and every"contention statement‘ alle'gation and ]/ or

f

averment Wh1ch is in any way contrary to or 1nConS1stent W1th any

contention and. / 0r subm1ss1on made in th1s afﬁdawt as 1f the S

same has been specifically laid out and dealt with. I seek the lrﬁberty{
of this Hon’ble Court to file a further affidavit, if requlred and / o{rj. ‘

so directed. |

At the outset 1 most respectfully subm1t that th1s appl1cat1on '

is not mamtamable on followmg grounds

A. I say that the appellant/ appellants subm1tted that the:

Revenue had 1nﬂated liabilities 1n the group cases of the HSM
group and as per appellants Proﬁt and loss accounts there 1s no'.j |
outstandmg demand From the deta:ls filed by the appellants "
vide this M1sce11aneous Apphcatton 1t revealed that the |

appellants representmg wrong - facts regardmg outstandmg .

demand of the group cases. For example
i) The appellant submitted that in case of Late Shri Harshad S
Mehta for AY 1992-93 and 1993-94, Hon’ble ITAT had

provided' h1m IOO% relief ’and'claimin'g "that a relief of Rs.

6255 88 Crore was granted by the ITAT in the chart produced | .

before Hon’ble Spec1a1 Court.

Fact of the casej_ is that the I—I’on’_]:lle ITAT has set 'fasideé the

issue to the file of the Assessing Officer to decideé the

S S,
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assessment a_fresh after g1v1ng. opportumty*"ta" the assessee '
1 and d1rected the assessee to cooperate with the revenne in
getting h1s accotmt examined. It is also ev1dent that the CIT( ) |
in respectlve cases held that the assessee. was granted .vmth .
sufficient opportumtles and on the all major rssues the CIT(A) |

upheld the add1t1ons made by the Assessmg ofﬁcer

— B Furtheri;s per Income Tax Acﬁi;, 1961, if an.assessment :'ig“g.‘ A
set aside or cancelled and an order of fresh aSsessment is’ o
directed to be 'rnade; the refu:‘nd, if any\ shall becomé, due

only on making of such fresh assessment.

) Y
“mwmml;

In view of the nrovvision of Inoome Tax Ac't- 'the 'apioelilant ;
representlng Wrong facts of the case, as the I’I‘A’I‘ had not ‘
allowed relief of 100% to the assessee but has g1ven d1rect1on

to frame the asse-ssment afresh.

1)  Similarly, the ITAT had set a31de the matter oTxSmt Jyotr

’Mehta AY 1992- 98 AY 1991 92 (Wealth Tax) and AY 1992 93
 (Wealth Tax) and in case of Ashwin Mehta AY 1992,-935 & -

Pratima Mehta AY ~199~2A-93, to the file of Assessing Ofﬁcer to
dectcle, the issueiafresh. In these cases also, the CIT(A) in
respective upheld%the additions made by the AsseS‘Siné ofﬁcier.-'
Further, as per Incor'neTax Act, 1961 ‘i‘f an assessmeni%; is:.
set aside or cancelled and an o;rdier o.f, fresh assessmené is

directed to be made, the refund,% if any shall become .(iue

only on making of such fresh assessment. . ~_ . R



iii)

iv)
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In view of the prov131on of Income ”Pax Act the appellant
representing Wrong facts of the case, as the@I’I.‘A’I_‘- had not .
allowed relief of 100% to the assessee but give ‘directizon to
frame the asséSsment afresh.

Further, a substantlal demand is outstandmg on all the cases

of Individuals of the HSM' group, on account of 1nterest lev1ed

under sect1on 234A 234B & 234C of the Act It is Worthwhﬂ‘e

to mention here that the issue: of levy of 1nterest u/ S. 234A B

& C is contencled »before Hon’ble H1gh .Court in numb;er of

cases in HSM group. i:Recently 'Hgn’ble- jurisdlctéonal
Bombay_ ngh "bourt'in : some ‘ofa“tlh"e entity :; the.?éroup |
cases has decided the issue of levy 6f ln‘terest u/ s. 234A B
&C in favor of the Revenue and held that levy of 1nterest

u/ S. 234-A B & C is. mandatory in nature and apphcable in

‘the cases of not;1fied parties alsoll

It is to submit that the appellant is. m1srepresent1ng facts of
the cases on account of outstandmg demand and suffi01ent

outstanding dem;and» is available 1.r'1 those cases, in Wthh,vi in a

particular aSseSSment year refund is due to the 'asses’see', o

- there is suff101ent outstandmg demand for set off w1th refund

as prov1ded in sectlon 245 of the Act However department is’
not insisting upon do1ng S0 because of Hon'ble | Supreme
Court Judgment department W111 be entltled to the same on

final distribution. .



é Sectron 245 of Income Tax Act, 1961 st"ates that rf any

demand under the Act is payable by the assessee then
' refund of any assessment year may be set off wrth the
outstandmg demand after grvrng an mtxmatlon to the

assessee. : [ -

/

- v)  Similarly, in other matters, Whlch were decrded by the CIT(A)

+ \1.

the appellant mlsrepresentmg true facts of the case and" '

actual rel1ef granted to him. It is to submit that pendmg o

apphcatlon under section 154 ancl order giving effects to the
appellate orders is a contmuous process and a routme Work

and same will be dealt{as per Law_;.

vi) Itis to submit that estimated asset an'd‘liability position of the
individuals of HSM group for pr1or1ty and non pr1or1ty per1od

are enclosed as Exhrb:lt-A and Exhxbrt B

4.1 say that the contentmn of, the apphcant that the Income Tax‘ L

Department is in contempt of th1s Court and the Supreme Court 1s
totally absurd and’ malaﬁde The department holds th1s Hon’ble
high court in very h1gh esteems and cannot do anythmg remotely‘ _

Wmch 1s in contempt of * court ThlS Department has been

( consmtently followmg and complymg w1th all the d1rect10ns 1ssUed

to it by any court of law in th1s country The amounts collected byffj :f ‘

kthe Department on the direction of th1s Hon’ble Court are so

collected only after tendermg an undertakmg (l1st1ng the cond1t10ns .

| laid by this court) glven by the competent author1ty Hence the .

dn'ectlons of this court are comphed w1th i letter and spmt
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5. 1 say that at no. pomt in time of maklng any prayer before this

¢t "Hon’ble Court, or the Supreme Court, or making 'any.

corre's'pondence‘ with the office ; of the Custodian, 'has ‘the‘
Department made any false statement or submitted wrong facts or
 have colluded Wlth: any person 1n<;l’ud1ng the Custodlan The
Income Tax Department is an extended arm of the Government of

Incha, working to ach1eve the goals set by the Umon Executwe and..

!

“ "’: the Legislature. The Department serves the people of Ind:a by

collecting tax revenue on behalf of the Government Work1ng 1n a-

formal set—up, the Department comphes Wlthout fa11 W1th the'

drrectlons given to- 1t by any or all supenor authontles. The

Department holds Courts in the h1ghest esteem therefore, there is
no reason why the Department would not comply ‘'with the -
‘drrecuons of this Court or the Supreme Court In the foregomg-
]paragraphs it has been explamed how the chrectlons have been ,
‘, comphed W1th v1s a—v1s the observatlons made by the Hon’ble :
Supreme Court and the Hon’ble Spec1al Court Hence the questmn_ a

of contempt does not anse.

6. Similarly, the accusat1on by the apphcant that the Department has' o

worked in collusmn vmth the Custodlan is also baseless and '
medaﬁde I say, that the ofﬁces of th1s respondent and: the ofﬁce of -

" the Custodian, are Pubhc Ofﬁces set up under the. statutes passed |

by the Parliament, Workmg to achleve the goals 1a1d by the o

Government. The Income Tax Department has only performed 1ts B
~ duties by communlcatmg the demands of the apphcant to thel-t. :

Custodian, for necessary action on the1r part. It is agamst the sald |


Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight

Admin
Highlight


> ot
S M

2\

. ln N“ e

81 Mous )2
5 .\V‘\\ MHMBM

2 \}{‘\.;R\ /v//

\ !‘/m ,'\\ﬁ

‘-ompc “

demands that this I—Ion’ble Court and the Hon’ble Supreme Court

have been kind enough to allow release of monies- against the

- demands. Such monies have been obtained by the Department only

on the d1rect1ons of th1s Hon’ble Court and have been 1mmed1ately

depos1ted in the Government exchequerfto make the same available
for the welfare needs of the‘ people of India Such demands ‘were

raised on the directions and’ obser_vations of the -various CourtsL

Government ‘records, 'subject to 'Audit 'Scrutiny by_::the':oﬂicers'

, vvorking under the Comptroller & Auditor General (C&AG) of lndia

Hence the demands raised ‘have not only been raised in the perfect

o -

4 and the appellate authorities. The demands raised are ::part“ of the -

legal manner, but have also- been subject to scrutiny by the

Constitutional Authority the C&AG

. I say, that in absence of any malaﬁde 1ntent10n against the Income

Tax Department and the Custodian, the applicant cannot claim |

assessment order is passed and demand is raised the assessee is
liable to pay the said demand unless | same is e1ther reversed bv any

appellate authority. Therefore allegation that custodian has taken

the assessment as a gospel truth is totally absurd and vvithout any
basis. The fact is that the . demands communicated to _the |

Custodian are raised under a law, dnd subject to Audit Scrutiny.

‘that this respondent has ‘colluded thh the Custodian I say, the '

Hence there could be no reason on'the part of the Custodiah to

doubt the genuineness of the demands communicated by %this

office. Therefore alle_gation of col_lusion between this respondent*‘

and the Custodian,,. to{get any monies released from this Court, by

C e
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any miSrepresentation f"is w1ld 1nsmuat10n and s“hould be treated -

fwith contempt it deserves Th1s respondent and the Custodian have. '

only performed the1r dut1es in pubhc 1nterest consc1ent_10us1y,

without any vested mterest whatsoever &l’us respond'ent-reserves-

I

R r1ght to initiate proceedmgs agamst the apphcant for: such W11d and

reckless 1nsmuatrons and :all‘egahonsjgﬁ'_

,,w’f"“k’ kS

adjudicated upon by ‘the forums 'made available in the-' appeflate

~ hierarchy of the Incorne Tax Act 1961 If the appellate authorlt1es .
that 1nc1ude the Supreme Court of Ind1a ﬁnd that the dernands are 3
exaggerated or Wrong, then the same shall be so d1rected by them" :
to be modified and reduced / enhanced The Department w111 glve'

effect to such orde,:rs as and when they are f_pas,sed_ jand

communicate the latest demand position to the Custodian. -

. I say, that in view of -the' above statements, there is no s'cope for“" "

collusion between thls respondent .and the Custodian, lest .any

actual misrepresentation or collusion;

'10. ~If the apphcant has any gnevance w1th the demands ralsed

under proceedings under the Income Tax Act 1961, then ‘the
applicant should only move the appropnate forums aveulable to her
under the Income. Tax Act, 1961’\3 By ralsmg ' the 1ssues of

. assessments completed under the Income Tax Act, 1961 before

this Court the appllcant is only atternptmg to waste the-prec1ous"

. time of’ th1s Hon’ble Court trymg to rmslead thlS Court by tW1st1ng‘ .

the facts in a rnanner favourable to her

:8.'1 say, without prejudice to the above;i that the -demands shall be& »

kR
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11. I say rest of the Ioaragraphs of the ap;)hcatmns are hke the '
4 applicants are- seekmg scalmg down of various add1t1ons made by
the Assessing Ofﬁcer which is not permlss1b1e under the law by the
judgment of Hon’ble Supreme Court in the matte1 of Harshad
Mehta Vs CustOdlan’« & Ors (1998) 5 S’CC 1 Only the credltors of
the not1ﬁed partles ca_n make an, apphcatmn for scahng down of
eazd demand a.nd 5that it be done only on certam crltema &
% enumerated in the said judgment. I%say that this is no_t':eorréct)on -
the part of applicant Eto accuse the Custodian of taklng a;s'seas%;rnerit"
orders as gospel truth. She must kr;:ow that the asseserrlent orders "
are legal orders and the citizens of Ihdia pay their ta:;ces due on .t‘he “
demands made u'nder said assessrherrt orders. :However,.lhé-:orne
Tax Act has provided {zarious remedies to go ‘~into ,.ahoeals_againet-
the said assesemeht orders - . | l
~Under these circumstaneeeé «I’. rhost humble pray that this applicat:ioin be

P

- dismissed with cost. S o NS

Solemnly Affirmed at Mumbai ]

Dated th1s - day of September 2015 ]

Centr Circle -4(1), Mumbeu
WA W T /RAINIRANIROY |

' ‘ N AR | Dy. Commi f
Settled b . g | i ssioner of Income Tox ‘
y = ‘ M‘I %'ﬂ 4m n&z[Cemral cmum Mumbai '

—

(B. M. Chatter_]l)
Sr. Advocate




~ Dated th1s 5& day o;S;ptem-be 2015 ]
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I, Rajni Rani Roy, Deputy Commlssmner of Income Tax Central
Circle — 4(1), Mumbal do solemnly declare and state that the5

staternents made 1n paragraphs numbered 1 to 11 of the above‘

affidavit are based on the 1nformat10n avallable from the records of

the cases and I believe the same tq-’beitrue.

X SR ¥ ¢

Solemnly Affirmed at Mumbal

»

- Deputy CommjSsioner of Income-tax -

Central LCircle -4(1), Mumbai.

mr% T 377 / RAINI RANI ROY
o AT R £Dy. Commissianer of Income Tax
WS- 41 hﬁ?lst / Central Circle- 4 {1) Mumbm

Vetted and Settled by 3 m:mF

(B. M. Chatterji) ° | ADVOCKTE & a
Sr. Advocate - . . UNION OF INDIA
S " GREATER MUMBA! °

REGD. NO. 3125

- Before me

39«%
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Date - 71 lofdp] _r
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