
�;:_.. ... .!:'? .......... _....--

1BEFORE THE SPECIAL COURT CONSTITUTED UNDER TikE 
SPECIAL COURT ('rRIAL OF OFFE.NCES RELATING TO( 

· TRANSACTIQ.Ns-�N SECUJ;UfIES) ACT, 1992 ·:
·,:!',\ AT'BOMBAY .-:.

: . . 

.. 

' .. . . 

MISCELLANEOUS �PLICATION (:MA) N'Ou ·135 OF 2012:· 
..... ,;. � 

,; . 

. . 
Smt .. Jyoti H .. Mehta & Ors· 

l (App.Hcant) 

VERSUS 

Custodian 

AFFIDAVIT IN.REPLY OF THE ttESPONDENT·NO 2. 

. 
; ' . :. . . . 

I, Rajni Rapi Roy, 0:eputy Commis�ion_er of Ip:c.dme ·Tax� ¢.entral 

4(1), Mumbai,•._having office at :Room Number 409, Aay�3! 
. ... . . ' 

4th floor, Maharshi Karve . Road, Mumbai, .being' th:e.l - 2nd

respondent, do hereby on o�th solemnly affirm and state as under:·.-
. .

. : 

1. I say that I have read the\ c_opy of the Misc·ellaneous ·. ·
, ;  

Application No 135 of 2012 and th�:'·contents ther.ein . .I �ave·;a1so

perused the relevant ·:records availa�le in the . office in co.nnecti6n

the issues involved in the pr�sent . case .. I ruh · _acc'ordingly_ 

conversant with the fact� qf. the ca�� and art1 able. to depose the 

“The AO filed an affidavit in MA 135 of 2012 filed by Smt Jyoti Mehta and others and 
falsely denied the allegations made against the I.T. department that it had raised high-
pitched demands on Mehtas. The AO urged that when reliefs are granted by the 
appellate authorities the department will give effect to such orders and communicate 
the latest demand position to the Custodian.”
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2. 

1 

• 

It is further. ~tated that 
. . . 

statement, contentioti, allegation and / or averment, made ··in this . 
• • ♦ • • "· • 

. . 

petition, should not be treateq as. ah: admission there~f. · i. hereby 
: . 

each and every··contentiort, statem~nt; allegatio~ ·and[/ or. 
. . . . :· . . . . . : 

. . / : : . 
averment whic~ is in any way contr~" to or inconsistei:it with any 

. . : . .. . 

. . . . . i . : . ' . ' . ... . . ( . 
contention and: / or. ·s~bmission m~ae in this affidavit, · as. ·if tbe ·_ 

• • • • ♦ • • • : • • •• 

. . . . : . ; 
. ,. : . . . 

same has been speci~ically laid O"Q.t at?-d dealt with. I seek the liberfy--~ --~. •',- .. 

this Hon'ble Court to file a fuither affidavit,. if requir~d rudd ( or 

directed. · · 

3. At the out~et,. I :most ~espectrupy submit that._thi~ _app·l~cation · 

not maintainable on· following gro~ds~ 

I say that the appellant/ appellants· · submitted · that the . 

Revenue had inflated liabilities ih the group ·cases of the HS.M . 
: .. .. . . . . ' 

group and as per appellants Profit._'.and loss accoµ:nts,.there-is_h~·-· 

outstanding demand. From t1:1e {details fikd by the appell9.?~s 

vide this Miscellaneous Applic~tion,. it. revealed . that: the 
. . . 

appellants ,represe11:ting wrong ·.·facts · · regarding· outstanding 

demand of the gro-y.p cases. For e~ample; 
... 

The appellant 8ibmitted that i~- case _of Late· Shri Har;:had S 
• • • i 

Mehta for AY •·1992c93 arid 1993•94:, Hori'b~ ITAT° ! had 

provided· him· 100% relief and.: claiming :·_that a relief ofi Rs. 

6255.88 Cr~re_ was granted by the ITAT in the ·chart ·prodtlced · 

before Hon 'b~e Special_ ·court. 

• . • • ; • 41) 

Fact of the case: is that the Hon'l:He ITAT has set ·aside the ; . . .. ' 

issue to the file· · of · the Asses~ing Officer · to decid~ . the .. 
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assessment afresh. .after 

1 and directed the assessee to c¢,operate with the ·revenue in . 

getting his account exami~ed. I~:is also evident that-the CIT(A). 
. ~ . 

in respective c~se·s held that the assesse.e·,was ·granted jwith .. 
• •, ~· • ' • • * • ' •• 

sufficient opportuniti~s ·and on the )ill major· i's~ues·; .the .. :CIT.(A) 
. . . . . " . . . .. . ·. 

upheld th,e addition·s .. made ?Y J~e .. Assessing officer.·· 

. } ! :....... + 

Further ... s per income Tax Ac~, 1961, if an. asse~.sm~nt is"--~ ... ·:" 

set aside or cancelled and an .. order or fresh assessment is• 

directed to be made, the refu:nd, if any shall bec~me 
1

due 
. . . . : . 

only on making .. of such fresh ~ssessment. 

' . . ~... ..... . 

In view of the provision of Income _Tax Act, · .t~e appeliant 

representing wro:ng ,facts of the· case,··~i :the .. ITAT had :not 

allowed relief of. 100% to the as~essee but has gh~en direction 
'' . 

to frame the ass_essrrient afresh. · .. 

Similarly, the· ITAT had set ·aside the. matter· o"f-...Smt .. ·Jyoti 

Mehta AY. 1992-93; AY 1991-92. (Wealth Tax) and AY 1992\-93 

(Wealth Tax) and in case of As.hwin Mehta AY 199~-9i & 

Prafima Mehta AY .19Q2-93, to: t~e file of Assessing Officet to 
: . : . ! 

decid~. _the issue : afre_sh. In · t~ese c;ases also, the qIT(A)\ in. 
• : I •. ,. 

respective upheld :the ·additions made by the Ass~ssing offiC,er .. 
. : . . . ~ 

Further, as per Iiiconie Tax Act, f 961 if an assessinen~ is . 

. set aside or cancelled and ail orJer of fresh assessment is 
. i 
. . . : ! 

directed to be made, the refund~ if any shall become .due 
' . : . . . : . ; ; : ~ ~ ' . 

only on making ~f.such· fresh as~essment.: . 

• 



• < 

1 representing wrong facts of the case, as the ITAT· had hot . · 

allowed relief df 160% to the : asse'ssee ht;~.t give direction to' 

frame the assci~sment afresh. \ 

. . .i . . : 
Further, a substantial demanq.· is outstanding on ·a11 the cases 

• 
< ; j . < 

of Individuals of t1:1e HSM ·grotip; on ac'?ount. o~ intete·st levi~.d . 
' • • • j < • 

under section 234A, 234B & 234G of the Act. It is worthwhile·-- .. ~ 
. . ~ . ' 

to mention here: that the issue_:of levy of interest u/s. 2~4A, B 

& C is contentled· :before Hon-~le High .Court in~ numb\er of 
' '. : . . . : i 

~ases in HSI\~r. group. Ca~cently ·a~n'ble < jurisdicttonal 
< ::_ < ··: • \ • ~ ·.-: 

Bombay High· .. Court.· in. some of-:th.'e entity of the.'--~oup 

cases has decided .the issue of levy o.f. interest u/ s.234A,B .. 

&(? in favor of the Revenue. and held that levy of int~rest 

u}s.234A~ 'B & c· is.mandatory in-. nature and applicable in 

. the ·cases of notifie~ parties. also_J · 

It is to submit ~hat ~he appellant° is. mi~r~presenting facts of. 
' . 

the cases on ac¢ount of outstan~ing. dem:and ·~c1 suffiyient 
. . i . . ! 

·, I · i 

outstanding demand .is available in thos·e cases, in which,! in a 
. . ' ! 

particular assess~ent year refund is due to the 'ass~~see, . ' 

there is s~fficient outstanding demand for·. set off with ~~fund< 
. . . . . . . . .. 

. ... . ' . ' . 
as provided in s~ction 245 of the- Act. However department is · 

' . ' . . ' . : 

not insisting up~n doing 'so b~cause o~· Ho:n'ble ·. Supreme 
. . 

Court Judgment ·._.department wilJ be entitled to the same on 
. . . ·. 

. ... 
• • • ♦ 

final distribution .. 



. . ~ . 

t demand undef . the Act is pay~bl~ _·b,: t~·e _asses~ee\ then 

v) 

i.. 

vi) 

. refund ·or··any assessment year may be· set off w~~h the .. 
~i .... : 

outstanding ·ttemand after ··giving an intimation -to the 

i 

-~ ' 
I I. 

Similarly, in·.other matters, whi~h ·were C:iecided by the tjIT(A), 

. . : ·-~, ......... ··""· 
the appellant m~srepresenting: true facts of the . cas~ and .. 

~~tual relie~ 'granted to him. '. It is to submit that pehding . 

application Under section 154 and, order giving effects.~ the 
. . . . :· . . ; '(' . . ·'. ; . 

appellate orde~~ is a continuous :.Process and a-_routine ;work 

and same will be dealt_as per La~.- .- . 

It is to submit that estimated ass~t arid.liability position df the 
. I • . 

individuals of HSM group for pri6rity and non priority p~riod 
. ' . . ·: . : 

are enclosed as .Exhibit-A and ·Exhi~it-B. : 

4. I say that the conte_~tion of. the •applicant, that the Income-' Tax 

Department is in contempt of ~his Co-qrt and the Suprem~ co{irt, i_s 

totally· absurd and· n;i~afide. The departmet:it ·_holds th~s Hon'ble 
. . . 

high court in very high_ esteems an_d ~~not d? anythi:rig.reinotely. 
. . . ' 

]Which is · in contempt of•.· court. T}iis Department ·• bas been 

consistently following and. complying with all the . directions i~sued 
. . : . : . 

to it by any court· of _l~w.-~i?- this country. The amounts ~61Ie·9.tt?d by·_· 

the Department,. on the direction of: this Hon ble Court, are\ so 

collected only after te:r{dering an under:taking (listing the Conditions 

_ laid by this c~urt) given· by the competent ·au~hority.-•_.:HenQe·: th~.~.·· 

directions of this court-are complied with in letter and spirit.· 
. \ : . 
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before this 

1 ·. · Hon'ble Court, · or the Supre~e Court, or making _any 

corre·spondence · with the office : of the Custodian, ha~ · the · 

Department made iriy false statement, pr submitted wrong rJcts or 
. . . . : . . . .: ' :: i . 
have colluded with:_ any_ person, · in9l'uding the GµstQdiant The 

. • ,· : . . i 

Income Tax Department is an exten8¢d,.arm of the Govemm¢nt c;>f. 
' ~ • • + • 

India, working to ac~ieve the goals set by the Union Exe6utivk a:n'Gl ... ··"' 
: ! . .: I 

. . . . ) . . ! 

·t-. the Legislature. The:. D~partment set.ves. the/ people o( Ind.ta by 
• • • f • • • ~ • 

collecting tax_ reven~e ·oti. behalf of: the Gov~rnment. Wdr~~g in_.a • 

formal set~up; the Department conipli:es, without fail, 'With the · 
:, . ' .. · 

directions given to .. it by any or all . s~perior authoriti~Sa '· 'The . 
. ' . . " . . 

Department holds Courts in the h1gh~st est¢em; therefore, the;e -is . . . ', . . . . 

no reason why the·:,- Department 'Yould. ·not Gomply: ·with the 

directions of this ~qurt,. or t~e -Stip~~me :Court. In th~· for.egoing · 

lparagraphs; -it has. bee~ ·e~plained h;~w the. directions·: ·have been . 
. . ' . . . . ' '. : 

complied with, vis-a-vi~. ·the observ~tions made by .t~e · Hort'bl~ 

Supreme Court aild · tp.~.· ~on 'ble Spec{al Court. Hence ~e qu~sti~#,: 
,.~ . 

of c~ntempt does not ~se. 

6. Similarly, the accusation by the· applicant' that the._ Depar~me:q.~ \has· ·_ 
. . . . . 

worked in coilusion with the Custodian, is · ·ais.o . baseless.· ·.arid . . 

malafide.: I· say, tha~ the .offices of this: respondent, and :the ·of~ce ·o( 

the Custodian,--are· Pu~lic Offices, set up u~der the .statute_s p~~sed 

by the Parliament, working to ach~_ev~ the goals -~aid·_·. by.· the .. · 

Government. The Income Tax Department has only p·erforrn~cr its ·_ · 

duties by communicating the demands of the applicant. to·. the --. 
. . .: ' 

Custodian, for necessary action on·th~ir part. It is againstthe·.s'aid 
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. . . . ; ' 

1 have been kind enough to allow reiease of _monies· agairi~t the 
~ . l 

. l . ! 

demands. Such moni~s h?tve 1?een obt~ned· by._:_the Depa.t1ment only 

the. directions ·oi'lhi's ·Hon 'ble Coti~i, and have been irhme.diately • 
. . . . .. ' . 

deposited in the.'G'by~_rnment exchequer:/to mak'e• the same available. 
.. •. . : .. 

. . •' . . . . 
the welfare need_~-· of the• peop~~-· ~f- Indi_~· S~ch deman~s. were · · • ... · ( 

raised on the directions· ari.d_· obs.erjatjons of. the · various co{ir.~t 
. . . . . . . . -... ··"' 

. . . ' 

the appellate al:l~horities. The deman~s rais.ed are _:par( of the · 
. . 

Government 'records, _·subject_ to ·Attdit ·scrutiny by.-:the ·officers· 

.... 1 working lIDder the co$ptr6ner & Auditor .Gerieral (C&AG) of fudia .. 

Hence the demands rai.sed •have not ·9nly been raised ~n the perfect . 
. . . . ·. . .... ··"": ·· .. 

. . 
manner, ~ut: -~.~~e also· been:: subje~t to scrutiny b:;/ ·the·. 

Constitutional Autho:t?ity - the C&AG. i 

7. I say, that in absence ~f any rrialaf~de intenti6ri ~?ains~ the Ip.come· .. 

Departm~nt : and: the Custodiari, the applicant·. cap.0:;t:· ·clai~. 

this respond~rit : has . ~·alluded · with the Custodian. I· ·say,·· the 

assessment order is 1iassed and dem_and ~s raised,· the .a~sess~e is 

liable to pay the said demand unless same is either re':~rsed .by any . ' 

appellate authority. Therefore allegarion that custodian p.as takeri . 

assessment as a gospel truth is tqtally absurd and without any·.·· 
. . . _; ' 

basis. The fact is -.that the . cie~iands communicated to i the 

Custodian are raised.u1?-?er a law, and subject.t~ .. Audit'-Scrutiny. 

Hence there could be no reason on.:the· part ·of the Custodian to . 
. . . . . . . . . 

. . . 

doubt the genuinene~s of- the de~ands communicated by this 
. .. . . 

Therefore allegat.10:n of collus.1pn between this respondent~ .. 
: : . . . . . ; 

the Custodian,· t<?:'get any mo~ies released fro~- this Co~rt, by· 
. .. -, . -------... ' 
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-· ~ 

.lf\~ 

1with contempt it deseryes. This responq.ent and t_he Custodian have 
. . 

only performed their: ~uties in publ~c interest; . conscientiously, 

without any vested ·iifte:rest whatso~v~r~ 'is respondent· re~eives-
. l . . . . .;. . . . = 

· right to initiate proceedings against the applicant for such -vyild and . . . . ; . . : . . . ; 

reckless insiriua~ons and:allegations. 

8. I say, without prejudice ·to th-~ above; that the ·demands ~hall be~. : . ·. . . : ........ .\,.. 
'l .. 

adjudicated upon by .. the forums ·ma1e available in the_· appellate 
. . :·: 

hierarchy of the Income. Tax Act, 196 t. If ·the appellate_ ·au~horitie~, · 
. . . ' . . . . : . . . ' . . ~ . : 

that include the Supr~me ··_court of India, find that :the·.d~m~d·s!-~e .. 
' : . . . ~ . . . : . 

exaggerated or wrong,: the~ the samei shall be so dii:-ec:ted ·· by·:.th~_m· 
. . . ~ , . . . .. ..... 

to be modified and reduced / ·enhanced. 'J;'h~ Department. wiU •_give. 

effect to such orders as and Wf!en they are '.° _pas.se_d .· [and 

communicate the late~t demand position to the cu·stociian. ·. . . . 

9. I say, that in view of the· above stat~ments, there _is .no. scope for··. 

collusion between thf s respondent ~ and the Custodian,. .lest any 

actual misrepresentation· or collusion~ · 

· 10. [!f the applicatlt has ariY grievance with the demands raised 
. . 

under proceedings ·11:nder the Incozj:ie Tax · Act, 196 ~; · the.n,! · the 

applicant should oniy:·move the appropriate. forums available .tq her 

under . the Income :Tax Act, 1 ~61) By rJsing . : lie- issue/s. of 
•• , ., • • • ,.r" '. 

assessments completed under the Income Tax Act, 1961, before 
' . 

this Co~tt, the applicant .is only attempting to waste the. precious. 

time o(this Hon 'ble Court; ·trying to '.'.mislead this Court by twisting 

the facts in· a ma:nner-:favourable to-4er. /· 
!' 

( . 
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i j 

11. 

1 applicants are -·seekinig :scaling dowri of various additi.ons rriade· by"_ 

the Assessing Officer, which is not p$rmissible under ti,;e law:.by the 

judgment of Hon'b\Tfe _Supreme Co~rt in ·the .matt~r of HW-shad. 

Mehta Vs C~stOdian & Ors. (1998) 5 sec 1. Only the.:creditors of 

the notified parties tan_ make an ... ~Pplicatio~ for sc~i~g· d~wn ·o( 
.. 

said demand and :that it· be. d~ne only on certain· .¢!ite.r-ia ... --~ 

·1.. enumerated in the s~d judgment. I :.say that_ this is n.ot··~orrect on· 

the part of applicant to accuse the <rustodian of taking assessment· 

orders as gospel truth. Sbe must 1m:ow that the asse~sm~nt orders· · 

are legal orders and the citizens ~f In.di~ pay their t~es due ·qn the 
• • l " • • ~•• ~• < :• • •• • • 

. . 

demands made under ·said assessment orders. Howeve.r,. Income 
. . . . . .. . ~ . : 

Tax Act has provided ~arious reme~ies _·to go ·-into. appeals. against-
. . . . . ' 

the said assessment orders~ · 
. . . 

. Under these circumstanc~·~:I' ~ost hurt?-ol~··pray that this applic~tion be 
. . , ! 

... i 

.dismissed with cost. 

Sole~nly Affirme~ at Mumbai 

Dated·= this · · . : day of September, :_2015 

~(Rajn· i Roy) · i 

Deputy contm· · 1one:r of Income-t~ 

Settled by . · 
f--·~ 

. (B. M. Chatterji( 

. C~ntr Circle -4(1), Mumoai. 
~ ~ xllr I RAJNI RANI ROY ! · 
~ ~ I Dy. Commissioner of lncometax · ; · 
~ ~- 4 (1) ~ I Central ~ircle-4 (1) Mumbai · -> 

Sr.,Advocate 
• 

~ . . . 
· • r , ·· • . . .. 

.. -



. . 

- 4( 1), Mu~bai, do solemply declare. ~<1: state that the = 

statements made in paragraphs µumbered 1 .to 11 of the above· 
~i~• : . ~ . . 

affiq.avit are based. on the information available from. the r~cords of 
/ . ,, 

cases and I believe the .same t~:''be: true. 

Solemnly Affirmed at.Mumbai .. . · J-' .. / .~: •, 

Dated this~ day o~,i2ois . l 

Vetted and Settled by . 

-(B. M. Chatterji) 
Sr. Advocate 

· :Before· me·· 
• 

.. :, 

i 
l 




