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24th February, 2011 

1. The Assistant Commissioner of Income-Tax
(Applicant)
Central Circle, 23, Mumbai,
Room No.409,Aayakar Bhavan,
Maharshi Karve Road, Churchgate
Mumbai-400 020

2. Benny Chatterjee
Advocate for Applicant
Sonawala Bldg, 2nd floor, 19 Bank Street,
Next to Vikas Bldg, Fort, Mumbai 400023

3. The Custodian (Respondent No 4.)

at 9th Floor, Nariman Bhavan, 227,
Vinay K. Shah Marg, )Nariman Point,
Mumbai - 400 021.

4 Mr. A.K.Tiwari 
Advocate for the Custodian i.e.Respondent No 4. 
Clo Dapathary Feraria & Diwan Advocates 
61/64 Great Western Bui I ding , 
2nd Floor, 37 M.C.C Lane 
Fort Mumbai.400023 

5 State Bank of India,(Respondent No 1) 
State Bank Bhavan 
Madam Cama Road, Mumbai 400 023. 

6 Mis.Little & Co., 
Advocates for Respondent Nos 1, 29 & 31 

__.t-; Central Bank Building, M.G.Road, 
Fort, Mumbai 400 023. 

7. Mr.R.A. Shaikh,
Advocate for Respondent Nos 3, 5 to 28 ( Group of HSM)

402, Yusuf Building,
Fort, M. G. Road,Mumbai -400 001

1 
Bangalore: 609, 6

th 
Floor, "A" Wing, Mittal Tower, M. G. Road, Bangalore 560 001. Tel: +91-80-66310096 / 66310097 

“SCB filed an Affidavit-in-reply in MA 21 of 2011 to oppose the relief prayed for 
by the I.T. department seeking release of Rs.1865.72 Crores. It strongly urged 
that the demands raised by the I.T. department for AY 1993-94 did not qualify to 
fall under priority u/s 11(2)(a) of the Torts Act in terms of law laid down by 
Hon’ble Supreme Court in the case of Harshad Mehta.”
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8 Mis Mulla & Mulla & Craigie Blunt & Caroe 
Advocates for Respondent No 30 
Mulla House,51, M.G.Road, 
Fort,Mumbai-40000 I 

9. National Housing Bank, 
Respondent No 32 
Bombay Life building 2nd Floor ,Veer Nariman 
Road, Bombay - 400 023. 

Dear Sir/ Madam, 

Special court, Bombay, 
M.A. No. 21 of 2011. 
The Asst. Commissioner of Income-Tax 
VIS 
State Bank of India & Ors. 

We are concerned for our clients Standard Chartered Bank the Respondent No 2 

Please find enclosed a copy of the Affidavit in Reply on behalf of the Respondent No 2 to 

the above application as and by way of service upon you. 

Yours faithfully, 

For DAVE & GIRISH & CO, 

~Jti,u:i,~ 

Advocates for Standard Chartered Bank 

Encl: As above 
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IN THE SPECIAL COURT CONSTITUTED UNDER THE SPECIAL 

(TRIAL OF OFFENCES RELATING TO TRANSACTIONS IN SECURITIES) 

ACT, 1992 

MISCELLANEOUS APPLICATION NO. 21 01~~ 2011 

Assistant Commissioner of Income Tax ) 

Central Circle - 23, Mumbai Room No. 464, ) 

4th Floor, Aayakar Bhavan, ) 

Maharshi Karve Road, 

Mumbai- 400020 

V/s 

1. State Bank of India, 

State Bank Bha.van, 

Madama Cama Road, 

Mumbai 400 020 

2. Standard Chartered Bank, 

23-25, Mahatma Gandhi Road, 

Mumbai 400 021 

3. Late Shri Harshad S. Mehta 

(through L/H Srnt. Jyoti Harshad Mehta 

32 Madhuli, Dr. Annie Besant Road, 

Worli, Mumbai -400 018 

4. The Custodian 

Having its office at 

10th Floor, 221, Nariman Bhavan, 

Nariman Point, Mumbai -400 021. 

5. Har.shad S. Mehta Group 

32 Madhuli, DL Annie Besant Road, 

Worli, Mumbai -400 018 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

I ) 

) 

) 

) 

) 

) 

) 

Applicant 

u,2-_Y 
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6. Mrs. Jyoti Harshad Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

Shri Hitesh Mehta ) 

3 2 Madhuli, Dr. Annie Besant Road, ) 

, W orli, Mumbai -400 018 ) 

8. Smt.Pratima Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai-400 018 ) 

9. Smt.Deepika Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai -400 018 ) 

Shri Sudhir Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai-400 018 ) ' 

11. Shri Ashwin Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai -400 018 ) 

Smt.Rasila Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai -400 018 ) 

Smt.Rina Mehta ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 ) 

Mis.Zest Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai -400 018 ) 
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15. Mis.Treasure Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

16. Mis. Velvet Holdin~~s Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

17. Mis.Topaz Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

18. Mls.Pallavi Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

19. Mis.Orion Tra;vieJs Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

20. Mis.Harsh Estate Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai --400 018 ) 

21. Mls.Growmore Leasing & Inv. Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

22. Mls.Growmorc Research & Assets ) 

Management Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 

23. M/s·.Growmorf Exports Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai -400 018 ) 
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Mis.Fortune Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 ) 

Mis.Eminent Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 ) 

Mis.Divine Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 ) 

Mis.Cascade Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 ) 

28. M/s.Aatur Holdings Pvt.Ltd., ) 

32 Madhuli, Dr. Annie Besant Road, ) 

W orli, Mumbai --400 018 )· 

32 Madhuli, Dr. Annie Besant Road, ) 

Worli, Mumbai-400 018 ) 

State Bank of Saurashtra, ) 

Now Merged with State Bank of State Bank ) 

State Bank Bhavan, Madam Kama Road, ) 

Mumbai 400 020 ) 

Canbank Financial Services Ltd ) 

No.14, 6th Floor:, Naveen Complex, ) 

M.G. Road, Bangalore 560 001. ) 

State Bank of India Capital M~arket ) 

202 Maker Towers "E", Cuffe Parade, ) 

Colaba, Mumbai -400 005. ) 
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32. National Housing Bank, ) 

Bombay Life Building, ) 

Veer Nariman Road, ) 

Bombay - 400 023. ) Respondents 

AFFIDAVIT IN REPLY ON BEHALF OF RESPONDENT N002 

I, Sriker Rao A. Khambhadkone, Indian Inhabitant of Mumbai and the Constituted 

Attorney of the Respondent No. 2 abovenamed having its office at one of the Respondent 

No. 2's branches at 23--25, M.G. Road, Mumbai 400 001 do hereby solemnly declare 

state as follows: 

1. I say that I am filing the present Affidavit specifically for the purpose of rAr,,,n-n 

to the Application. I say and submit that this Respondent has also filed 

Miscellaneous Application. in this Hon'ble Court praying for interim distribution. 

I adopt, confirm and reiterate everything stated therein and submit that the same 

may be deemed to be incorporated by reference into this Affidavit. 

2. I say and submit that nothing stated in the present Application shall be deemed to 

be admitted merely because the same is not specifically traversed. I 

submit that everything stated in the present Application which is inconsistent 

contrary to my Application is deemed to be denied. 

3. In the aforesaid facts and circumstances and to avoid unnecessary repetition, I 

and submit that my Miscellaneous Application be taken as a reply to the 

Miscellaneous Application filed by the present Applicant. 

4. At the outset, ,I say and submit that the said aggregate priority demand 

income tax stated to be Rs.2197.74 crores in Custodian Report No.9 (see page 

for the assessment years 1992-93 and 1993-94 can be broken up for the two years 

as follows: 

(a) 

(b) 

Rs. 13:5.83 crores 
I 

Rs. 04:7.30 crores 

5 

A.Y. 1992-93 

A.Y. 1993-94 
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I say and submit that under section 11(2) (a), the revenue �s entitled to the priority 
' 

! 

mentioned therein .only in respect of the tax assessed during the statutory period, 
j 

i.e., from 1.4.1991 till 31.3.1992 (as far as A.Y. 1992-93 is concerned) and

1.4.1992 till 6.6.1992 (as far as A. Y. 1993-94 is conceme�).

I say and submit that from what is stated above, it is evident that for the A.Y . 

. _ 1993-94 only the income assessed for the short period 1.4.1992 till 6.6.1992 can 

be taken into account for the purposes of distribution under section 11 (2) ( a) of 

the Act. I say and submit that it is well settled that the liability to pay tax becomes 

payable after it is quantified. I further say that there is a pt:;;rfected debt only on the 

last day of the accounting year. I say that accordingly on 6th June, 1992 the 

liability to pay income-tax for the A. Y. 1993-94 was neither a present liability nor 

was it a perfected debt. I say and submit that accordingly for the purpose of 

discharge of liabilities under Section 11(2), the income-tax liability for the A.Y. 

1993-94 is not a ta,-x due from the notified persons. Accordingly, I say and submit 

that the entire tax liability for the A.Y. 1993-94 aggr,egating to Rs. 1047.30 crores 

has to be excluded from the consideration while considering the interim 

distribution which is to be made. 

Without prejudice to the aforesaid and in the alternative, I say and submit that till 

date it has not been ascertained as to what part of the priority demand of the 

income-tax for the A. Y. 1993 .. 94 is attributable to the statutory period, i.e. 1 :-4-

1992 to 6-6-1992. I say and submit that till such determination is done, no 

amount whatsoever can be released to the Applicant in this regard. � say and 

submit that till date, there has been no determination. I say and submit that till 

such determination is done, no amount whatsoever can be released to the revenue 

in respect of A.Y. 1993-94. 

Further and in any event, I say and submit that consi�ering the nature of the 

assessment namely that the as�essment is a best judgment assessment, it is in fact 

impossible to determine the income which accrued to the late HSM during the 

statutory period of 1.4.1992 to 6.6.1992. This being the case, I submit that the 

income assessed for the A.Y. 1993-94 cannot be considered for the purpose of 

interim distribution. 
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5. I say that with reference to paragraph 7, I refute the contention that the 

assessments of late HSM and/or HSM Group for the A. Y. 1992-93 and 1993-94 

do not remain a best judgment assessment on account of the fact that the 

Appellate Orders have been passed in which the Assessees were given "every 

opportunity and providing all documents/records to the assessee". I refute the 

contention that the Assessment Order has not merged into the Appellate Order or 

that for any other reason the assessment does not remain a best judgment 

assessment. In the facts of the present case, I say and submit that the assessments 

of late HSM are best judgment assessments, inter alia, because: 

(i) the assessee has failed to make a return of income as required 

section p9(1); 

(ii) the assc~ssee'_s accounts were found by the Assessing Officer to 

incorrect and/or inc.;omplete; 

(iii) the only tax authority competent to frame an assessment is the Assessing 

Officer. Further, it is only the Assessing Officer who is competent to 

assess a_n assessee on the basis or' his best judgment under section 1 

the Income-tax Act, 1961; 

(iv) the Commissioner of Appeal is not an assessing authority; 

(v) the Orders passed by CIT(A) are appellate orders which in fact confirmed 

substantially the best judgment assessments made by the Assessing 

Ofiicer; 

, (vi) the entire basis of the nssessment in the case of late HSM ignored 

books of account and his submissions. The approach of the Assessing 

Officer throughout has been to reconstruct the affairs and records of . 
HSM. ln remanding late I-ISM' s tax assessments back to the ClT(A), 

IT AT did not annul the best judgrhent assessments which have been done 

by the Assessing Officer. They were merely remanded to the CIT(A) 
I 

reconsic~eration with proper application of mind . 

7 
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q, 

6, 

(vii) 

(viii) 

The Assessing Officer rejected the unaudited books of accounts 

maintained by late HSM as being unreliable. 

the fact that the CIT(A) gave an opportunity to the heirs of late HSM of 

representation and hearing cannot in any manner detract from the fact th~t 

· the assessments were best judgment assessments. 

I crave leave to file a further more detailed reply if so required. 

Solemnly affirmed at Mumbai ) 

) on this ?-~ day of February 2011 sci Jr 
f}-s OL. C. ,q 
twt. SA,1
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BEFORE THE SPECIAL COURT CONSTITUTED 

UNDER THE SPECIAL COURT (TRIAL OF 

OFFENCES RELATING TO TRANSACTIONS IN 

SECURITIES) ACT, 1992 

MISC.APPLICATION NO. OF 2011 

Assistant Commissioner of Income Tax 
... Applicant 

V/s 

State Bank of India & Ors. 
. ... Respondents 

AFFIDAVIT IN REPLY ON 
BEHALF OF RESPONDENT NO. 2 

Dated this 23~ay of February, 2011 

~~~ (oft 
~ 

'\; 

¼'$> ~\,., 

{ov- ~ ~c:iye_ d-/;; {ii-y/5J ~{1 

DA VE & GIRISH & CO., 
Advocates for Respondent No. 2 
1st Floor, Sethna Building 
55, Maharshi Karve Road 
Marine Lines 
Mumbai 400 002 

Y:\ANZGB\SCB vs HSM[4888)\lnt-Di:,-App\Affidavit-lT-Appli(23-2-201 l)Final.doc 
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